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66] EGISLATIVE and Executive powers are pooled obviously to the 

end that commercial strategic and diplomatic interests of the 
country may be coordinated and advanced without collision or dead- 
lock between agencies.” This quotation from the opinion of the 


Supreme Court in C&S Air Lines v. Waterman Corp.,' like a critic’s 
comment on a theatrical piece, epitomizes an end result. It is the 
purpose of this article to explore rather modestly the respective roles 
of the President, the Civil Aeronautics Board, and the Department of 
State in the negotiation of international air routes. 


Analysis of the Problem 


It is obvious — although frequently overlooked —that in matters 
relating to international civil aviation, international law is basic. ‘The 
internationally accepted ground rules for obtaining permission to 
make one single international flight, a series of flights, or to conduct 
a permanent commercial operation must first be established. It is then 
necessary to examine what steps we as a people have taken through 
the Constitution, acts of Congress, and assigned functions of the State 
Department and the Civil Aeronautics Board to secure international 
operating rights for our own citizens abroad and to grant rights to 
operate in the U.S. to foreign citizens. In connection with this second 
aspect it is believed desirable to examine (a) the operating rights we 
have granted by treaty, (b) the legality of executive agreements grant- 
ing rights not covered by treaty, and (c) the grant of rights not covered 
either by treaty or executive agreement. 





1333 U.S. 1038, 110. 
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THE INTERNATIONAL FRAMEWORK 


In surface shipping the doctrine of freedom of the seas prevails. 
In the air no parallel doctrine exists. On the contrary, the doctrine of 
absolute national sovereignty in the airspace overlying a country’s 
territory has long been recognized. It was incorporated in the Paris 
Convention of 1919,? to which the United States was not a party; the 
doctrine was asserted by the United States in the Air Commerce Act 
of 1926;° it was recognized by us together with a number of Latin 
American nations in the Havana Convention of 1927;* it was reaffirmed 
in the Civil Aeronautics Act of 1938;5 and is considered current doc- 
trine by the more than 60 countries which have ratified the Chicago 
Convention.® Article 1 of that Convention reads as follows: 
“The contracting States recognize that every State has complete 
and exclusive sovereignty over the airspace above its territory.” 

This then is the starting point. It should be noted that it is not 
an international commitment in its phraseology, since recognition is 
not confined to “Contracting States” but extends to all states. It is an 
express negation of any “natural right” to a citizen of one country to 
fly into or over the territory of another country without that country’s 
consent. This consent, to a limited degree, was given in that treaty 
itself, as will be discussed later in this article. 


RECIPROCAL GRANTS UNDER TREATIES AND BILATERAL AGREEMENTS 


Having established that under basic doctrines of international law 
there is no right of international flight except with the permission of 
the country overflown, it becomes pertinent to examine what provision 
we as a nation have made for obtaining these rights abroad for our 
own citizens, and for granting such rights in the United States to 
foreign citizens desiring to fly into our airspace. It is appropriate here 
to make distinction between the grant of a right to foreigners to fly 
into the country on the one hand and obtaining such rights for our 
citizens to fly into foreign countries. As the Supreme Court said in 
U.S. v. Curtiss Wright Corp., 299 U.S. 304, 319: 


“Not only, as we have shown, is the federal power over external 
affairs in origin and essential character different from that over 
internal affairs, but participation in the exercise of the power is 
significantly limited. In this vast external realm, with its impor- 
tant, complicated, delicate and manifold problems, the President 
alone has the power to speak or listen as a representative of the 
nation. He makes treaties with the advice and consent of the 
Senate; but he alone negotiates. Into the field of negotiation the 
Senate canot intrude; and Congress itself is powerless to invade it. 
As Marshall said in his great argument of March 7, 1800, in the 





2 Signed at Paris, October 13, 1919. 
344 Stat. 568, as amended, Aeronautical Statutes (1954 revision) p. 117 
et. seq. 

4 Signed at Havana, February 2, 1928. 
5 Section 1107(i) (8). 
6 61 Stat. 1180. 
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House of Representatives, ‘The President is the sole organ of the 
nation in its external relations, and its sole representative with 
foreign nations.’ Annals, 6th Cong., col. 613... .” 

While this distinction is important, it should not be overstressed, 
since, as a practical matter, the President’s bargaining power is depend- 
ent upon what he has to give in negotiating for the rights the country 
is to get. In the case of treaties the Senate approves what he has under- 
taken to give, and in the case of executive agreements, he can give 
only what is authorized to him to give under the Constitution or by 
statute. 


Examples of Different Types of Grants of Rights 


The United States has made several different types of grants of 
rights. Some have been by treaty, some by executive agreement, some 
by unilateral grant, some by a combination of the foregoing. 


By Treaty. The Chicago Convention unconditionally granted cer- 
tain rights to fly into this country, and in return our citizens obtained 
reciprocal rights to operate into other countries parties to the Conven- 
tion. These rights are those of overflight and of making stops for non- 
traffic purposes and are confined to aircraft which are not engaged in 
scheduled international service.? 

In addition, the Chicago Convention in the second paragraph of 
Article 5 provides the privilege of taking on or discharging interna- 
tional passengers, cargo or mail for remuneration or hire by aircraft 
on other than scheduled air services subject to such regulations, con- 
ditions, or limitations as the state where such action takes place may 
desire to impose.’ This in effect is a grant, but subject to reservations 
of conditions, limitations and restrictions. One of the restrictions in 
United States law is that if the operation be in foreign air transporta- 
tion, the foreign aircraft will not be permitted to come into the United 
States unless 2 permit is obtained pursuant to §402 of the Civil Aero- 
nautics Act.? This is a very substantial restriction in view of the fact 
that many nonscheduled operations are in common carriage. 

With respect to commercial operations by foreign aircraft not in 





7 Article 5, Chicago Convention, para. 1, reads as follows: “Each contracting 

State agrees that all aircraft of the other contracting States, being aircraft not 
engaged in scheduled international air services shall have the right, subject to 
the observance of the terms of this Convention, to make flights into or in transit 
non-stop across its territory and to make stops for non-traffic purposes without 
the necessity of obtaining prior permission, and subject to the right of the State 
flown over to require landing. Each contracting State nevertheless reserves the 
right, for reasons of safety of flight, to require aircraft desiring to proceed over 
regions which are inaccessible or without adequate air navigation facilities to 
follow prescribed routes, or to obtain special permission for such flights.” 
_. &Chicago Convention, Article 5, 2nd para., reads as follows: “Such aircraft, 
if engaged in the carriage of passengers, cargo, or mail for remuneration or hire 
on other than scheduled international air services, shall also, subject to the pro- 
visions of Article 7, have the privilege of taking on or discharging passengers, 
cargo, or mail, subject to the right of any State where such embarkation or dis- 
charge takes place to impose such regulations, conditions or limitations as it may 
consider desirable.” 

® The first sentence of section 402(a) reads: “No foreign air carrier shall 
engage in foreign air transportation unless there is in force a permit issued by 
the Board authorizing such carrier so to engage.” 
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common carriage, the Congress has made provision for granting the 
rights by delegating authority to the Board in §6(b) of the Air Com- 
merce Act. This section, revised in 1953, reads as follows: 


“Sec. 6(b) Foreign aircraft, which are not a part of the armed 
forces of a foreign nation, may be navigated in the United States 
by airmen holding certificates or licenses issued or rendered valid 
by the United States or by the nation in which the aircraft is 
registered if such foreign nation grants a similar privilege with 
respect to aircraft of the United States and only if such navigation 
is authorized by permit, order, or regulation issued by the Civil 
Aeronautics Board hereunder, and in accordance with the terms, 
conditions, and limitations thereof. The Civil Aeronautics Board 
shall issue such permits, orders, or regulations to such extent 
only as the Board shall find such action to be in the interest of the 
public; Provided, however, That in exercising its powers hereunder, 
the Board shall do so consistently with any treaty, convention or 
agreement which may be in force between the United States and 
any foreign country or countries. Foreign civil aircraft permitted 
to navigate in the United States under this subsection may be 
authorized by the Board to engage in air commerce within the 
United States except that they shall not take on at any point within 
the United States, persons, property, or mail carried for compensa- 
ion or hire and destined for another point within the United States. 
Nothing contained in this subsection (b) shall be deemed to limit, 
modify, or amend section 402 of the Civil Aeronautics Act of 1938, 
as amended, but any foreign air carrier holding a permit under 
said section 402 shall not be required to obtain additional authori- 
zation under this subsection with respect to any operation author- 
ized by said permit.” 


The Havana Convention, signed at Havana, February 20, 1928,1° 
also contained conditional grants of the right to fly which are some- 
what analogous to those in the Chicago Convention. This is of his- 
torical importance only since the Havana Convention was denounced 
by the United States as a result of ratifying the Chicago Convention. 


Grants by Executive Agreement. Grants under this head are of 
two types—those contained in multilateral agreements, such as the 
Air Services Transit Agreement (two freedoms) and the Interna- 
tional Air Transport Agreement (five freedoms) ;'? and bilaterals, the 
most significant of which is the Bermuda Agreement. 


Unilateral Grants. Both section 402 of the Civil Aeronautics Act 
(foreign air carrier permits) and section 6(b) of the Air Commerce 
Act (non-common carrier flight permits for foreign aircraft) are 
examples of a unilateral grant. Usually, the section 402 power is used 
in conjunction with an executive agreement, but this is by no means 
required or universally the case. The section 6 (b) authorization also 
is a means for carrying out United States commitments in the Chicago 
Convention, but it may be applied to aircraft which are not registered 





10 Treaty Series 840. 

11 Appendix III to Final Act of Chicago Conference, accepted by U.S. Febru- 
ary 8, 1945. 

12 Appendix IV to Final Act of Chicago Conference, accepted by the U.S. 
February 8, 1945 and denounced by it July 25, 1946, effective July 25, 1947. 
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in a contracting State under that Convention. However, the Board 
may not grant any right under section 6(b) of the Air Commerce Act 
unless reciprocal privileges are accorded by the foreign nation involved 
to United States aircraft. There is no similar restriction in the case 
of section 402 permits in the Civil Aeronautics Act; such a restric- 
tion would not have been in harmony with the dominant role of the 
President in this field, which will be discussed later. 


Legality of Executive Agreements 


The question of the legality of executive agreements has frequently 
been debated, but the question now appears to be more one of when 
are they legal and under what conditions. The power generally appears 
to be a mixture of the independent Constitutional power of the Presi- 
dent plus a delegation of authority to him by the Congress. This was 
forcibly brought out by Mr. Justice Sutherland, speaking for the Court 
in U.S. v. Curtiss Wright Corp., 299 U.S. 304 at 319, 320. 


“It is important to bear in mind that we are here dealing not 
alone with an authority vested in the President by an exertion of 
legislative power, but with such an authority plus the very delicate, 
plenary and exclusive power of the President as the sole organ of 
the federal government in the field of international relations —a 
power which does not require as a basis for its exercise an act of 
Congress, but which, of course, like every other government power, 
must be exercised in subordination to the applicable provisions of 
the Constitution. It is quite apparent that if, in the maintenance of 
our international relations, embarrassment — perhaps serious em- 
barrassment — is to be avoided and success for our aims achieved, 
congressional legislation which is to be made effective through 
negotiation and inquiry within the international field must often 
accord to the President a degree of discretion and freedom from 
statutory restriction which would not be admissible were domestic 
affairs alone involved. Moreover, he, not Congress, has the better 
opportunity of knowing the conditions which prevail in foreign 
countries, and especially is this true in time of war. He has his 
confidential sources of information, He has his agents in the form 
of diplomatic, consular and other officials. Secrecy in respect of 
information gathered by them may be highly necessary, and the 
premature disclosure of it productive of harmful results. Indeed, 
so clearly is this true that the first President refused to accede to 
a request to lay before the House of Representatives the instruc- 
tions, correspondence and documents relating to the negotiation 
of the Jay Treaty — a refusal the wisdom of which was recognized 
by the House itself and has never since been doubted. ... ” 


A discussion of the various aspects of Presidential power is neatly 
brought out in the opinion of the Honorable Robert H. Jackson, who, 
as Attorney General, advised President Roosevelt with respect to the 
agreement to trade over-age destroyers to England for bases in British 
territory.’* In that case the proposal was that the U. S. acquire rights 
to certain off-shore naval and air bases in the Atlantic ocean for a 
period of 99 years. In return it was proposed to transfer (a) certain 


13 39 Op. Atty. Gen. 484. 
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over-age destroyers and (b) certain small patrol craft which were then 
still under construction. 

The opinion deals with three aspects of the proposal— (a) the Pres- 
ident’s power to acquire rights for the U. S. abroad, (b) his power to 
dispose of the destroyers in trade, and (c) his power to dispose of the 
patrol boats in trade. With respect to (a) above the Attorney General 
said (39 Op. A.G. 484 at 487) : 

“The President’s power over foreign relations while ‘delicate, 
plenary, and exclusive’ is not unlimited. Some negotiations involve 
commitments as to the future which would carry an obligation to 
exercise powers vested in the Congress. Such Presidential arrange- 
ments are customarily submitted for ratification by a two-thirds 
vote of the Senate before the future legislative power of the country 
is committed. However, the acquisitions which you are proposing 
to accept are without express or implied promises on the part of 
the United States to be performed in the future. The consideration, 
which -we later discuss, is completed upon transfer of the specified 
items. The Executive agreement obtains an opportunity to establish 
naval and air bases for the protection of our coastline but it im- 
poses no obligation upon the Congress to appropriate money to 
improve the opportunity. Jt is not necessary for the Senate to ratify 
an opportunity that entails no obligation.” (Italics supplied.) 

With respect to trading the destroyers, the Attorney General found 
that Congress had specifically authorized the President to dispose of 
material into the general classification of which the destroyers fell." 
However, with respect to the “mosquito boats” the Attorney General 
ruled that the President did not have the power to make the transfer, 
in view of certain provisions of the Act of June 15, 1917, which made 
it unlawful to send out of the jurisdiction of the United States any 
vessel built, armed, or equipped as a vessel of war with the intent that 
they should enter the service of a belligerent. He distinguished the 
case of the destroyers, which he found were clearly not built with the 
intent that they should enter the service of a belligerent from the 
mosquito boats, which were still under construction, and which equally 
obviously would be built with such intent. 

In the debates on the Civil Aeronautics Act the constitutional 
powers of the President were specifically recognized, and although 
these powers were not so sharply delineated as in Jackson’s opinion, 
they nevertheless indicate a Congressional awareness of the problem. 
The debate was on an earlier draft of section 802 which as presented 
provided in part “Whenever . . . the public interest requires agree- 
ments to be negotiated with foreign governments for the establishment 
or development of air . . . services the Secretary of State shall initiate 
and conduct such negotiations and conclude such agreements as may 
be satisfactory to the Authority and to the President.” Senator White 
moved to strike this provision on the ground that it interfered with 





1439 Op. A. G. 484 at 489. 
15 39 Op. A. G. 484 at 496. 
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the Constitutional powers of the President. The motion carried. 
This portion of the debate is set forth in full: 


“Mr. White. ... Mr. President, it seems to me this section gives 
no authority which the President of the United States or the execu- 
tive arm of the Government does not now have as inherent in the 
executive authority of the United States. Quite apart from that, 
however, the provision seems to me to be a very definite limitation 
upon the clear authority of the Executive in negotiating inter- 
national agreements; for this section says that the Secretary of 
State may ‘conclude such agreements as may be satisfactory to the 
Authority and to the President’ of the United States. In other 
words, there must be the concurrence of the authority with the 
President of the United States. 

“I submit to the Senator from Nevada [Mr. McCarran], and 
I submit to the present occupant of the chair, who is also the chair- 
man of the Foreign Relations Committee of the Senate, that we 
should not by any language undertake to limit the authority of the 
President in the field of international negotiation, and I also ex- 
press the opinion that we cannot constitutionally do so. 

“I think, therefore, that the section in its entirety should be 
stricken from the bill. 

“Mr. McCarran. Mr. President, if I may say so to the Senator 
from Maine, there are various phases of this matter to be con- 
sidered. The Authority cannot control in foreign parts. The Au- 
thority can control an American-flag airline flying abroad. It can 
control] it with regard to many things within the territorial bound- 
aries of the United States. An American-flag line flying abroad 
must of necessity acquire landing privileges abroad. Landing 
privileges abroad can be acquired only by and through and with the 
cooperation of the State Department; and the President of the 
United States of necessity comes into the whole situation. But 
there is such a blending of authority there that it was the view of 
the author of the bill that the President, the Secretary of State, and 
the Authority should have a very important part to play, not taking 
from the President any power, permitting him to retain every 
power he has, and giving him more, too, and likewise bringing in 
the State Devartment, because of necessity the State Department 
must come in. It must negotiate with foreign countries; and then 
comes the Authority itself, because the power of the Authority 
immediately impinges when the American-flag line touches the 
territorial boundaries of this country. 

“Mr. White. Mr. President, of course, it is inconceivable that 
the executive authority, in conducting negotiations with a foreign 
nation with respect to an international agreement, would not con- 
sult with all his advisers — the authority, the Secretary of State, 
and whoever else might be interested in the general subject. 

“Mr. McCarran. That is true. 

“Mr. White. After all, however, the final responsibility for con- 
ducting the negotiation and for the conclusion of international 
agreements rests with the President of the United States, 

“Mr. McCarran. I grant that to be so. 

“Mr. White. We do not need to give him any of the authority 
here suggested; and I say that when we write into the bill the lan- 
guage — 





16 Congressional Record—Senate, May 13, 1938, pages 6853-6854. 
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‘Conclude such agreements as may be satisfactory to the Au- 
thority and to the President —’ 
we have given, or attempted to give, a concurrent authority to the 
aeronautics authority set up in the bill and to the President. 

“There ought not to be any such concurrent authority at all. 
The only body that should have any voice with respect to a negotia- 
tion conducted by the President of the United States and its con- 
clusion is the Senate itself. I simply urge that we ought not in this 
way, and I believe we cannot in this way, limit or control the 
authority of the President by making it concurrent with that of the 
air authority. 

“Mr. McCarran. First of all, let me say to the Senator that the 
air authority that we propose to set up must of necessity have abso- 
lute control over the industry after it comes within the continental 
boundaries of the United States. The President would not want to 
control it after it came in here. 

“Mr, White. That is not what the section says. The section gives 
to the air authority and the President control over the negotiation 
of an international agreement. 

“Mr. McCarran. There, again, it may be essential, because labor 
conditions or safety conditions may enter into the equation; and 
the President certainly would want to call to his advice and counsel 
the authority that we propose to set up. 

“It does not provide that the authority shall make the nego- 
tiation. 

“Mr. White. No; but it provides that only such agreement shall 
be negotiated as may be satisfactory to the authority and to the 
President. In other words, if the President alone is satisfied, still 
the agreement may not be made. 

“Mr. McCarran. I have a very profound respect for the Sena- 
tor’s opinion. Would the Senator be entirely content if the expres- 
sion ‘authority’ were stricken out? 

“Mr. White. Except that I do not believe that the paragraph 
adds a single thing to the powers which are inherent in the Chief 
Executive. As a matter of fact, not a line of this is necessary. I 
object to it on that ground. But I object to it even more strongly 
because I think there is an effort to circumscribe and limit the 
negotiating power of the President by providing that only such 
agreements shall be negotiated as may be satisfactory to the au- 
thority and to the President. 

“Mr. McCarran. Naturally the authority, having control of 
American-flag lines flying abroad, would want to be consulted, and 
naturally the President would want to consult the authority, be- 
cause the authority would be responsible for the American-flag 
lines flying abroad. 

“For instance, there is the line that flies today from the Pacific 
coast to the Orient. That line would fly by authority and under the 
rules and regulations promulgated by the aeronautics authority. 
It touches a foreign country. It must have landing facilities in 
foreign countries. 

“Let us take, for instance, the Pan American Co., which flies 
down the east coast of South America and across South America, 
with landing facilities in South America, and then up the west coast 
of South America, and so on, They must negotiate through the 
State Department, and they have negotiated through the State De- 
partment, and the President is always interested in those negotia- 
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tions. Would the Senator from Maine say that the authority which 
gave that line the right to fly out of this country, which it must 
have in the first instance because otherwise it could not land in this 
country, should be eliminated? I cannot believe that. 

“Mr. White. Mr. President, I should say without any hesitation 
that that air authority should have no right to limit the authority 
of the President of the United States in negotiating a foreign 
undertaking, and this language purports to give to the authority 
a right of concurrence with the President before one of these 
agreements can be concluded.” 


As a result of this action the Conference reworded the provisions 
of section 802 to provide only consultation with the Board rather than 
approval by the Board. 


The present situation has been construed by the State Department, 
various members of the Senate Committee on Foreign Relations and 
by the then Chairman of the Board as authorizing the State Depart- 
ment to enter into the current type of bilateral agreements, after 
consultation with the Board.1* Dean Acheson, then Assistant Secretary 
of State stated the position of the State Department as follows:'§ 


“That (Section 802) places upon the Department the responsi- 
bility of consulting with the Authority when it enters into these 
agreements, and clearly indicates the conception that the State 
Department is the negotiating agency for the making of agree- 
ments. 

“Then section 1102 of the act states: 

‘In exercising and performing its powers and duties under this 
Act, the Authority shall do so consistently with any obligation 
assumed by the United States in any treaty, convention, or agree- 
ment that may be in force between the United States and any 
foreign country or foreign countries, shall take into consideration 
any applicable laws—’ 
and so forth. Now, under those two provisions it was perfectly 
clear that the Department had the duty of negotiating agreements 
and had the obligation of consulting with the Authority, and that 
when the agreements were made the Authority in exercising its 
functions under the act had to do so consistently with the agree- 
ments entered into. 

“Now it has always been understood to be within the purpose 
and scope and intent of the act that there should at least be bilat- 
eral discussions and agreements made, and no one I think has ever 
questioned that fact. Therefore when you enter into an agreement 
with one foreign country there is first of all the duty of the 
Department to consult with the Authority in making the agree- 
ment. It then makes the agreement. It is then the duty of the 
Authority in exercising its powers to do so in the light of the 
agreement, that has always been a fact.” 


With respect to the power of the State Department vis-a-vis the 
Board, the following colloquy took place:'® 


“Senator Bailey. I mean what the law means, now. I have got 





17 Hearings before the Committee on Foreign Relations, U.S. Senate, 79th 
Congress on the Chicago Convention. 

18 Td. at 43. 

19 Td. at 44, 
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great respect for the State Department, and I would agree to 
anything that they would say, but I am thinking now of what it 
could do under the law and the whole thing, as to the legality of it. 

“Mr. Acheson. I suppose under the law which says the Secre- 
tary of State shall advise the Authority of and consult with the 
Authority concerning the negotiation of agreements, the State 
Department if it wished to be arbitrary could notify and consult 
and pay no attention to what the Authority said. The State De- 
partment would not do that.” 


Again, as to the force of an executive agreement:”? 


“Senator Shipstead. What force has an international agree- 
ment, an Executive agreement, as in the case of a treaty, as to 
superseding all other domestic legislation? A treaty is called the 
supreme law of the land. It overrides any other provision of the 
domestic laws. Now, here you have an Executive agreement. What 
is your opinion as to its effect on the domestic law? 

“Mr. Acheson, But, Senator, we are here talking about an 
executive agreement which is made, claimed to be made, wholly 
within the four corners of a statute, and which we claim is author- 
ized by a statute. We make no claim whatever that an executive 
agreement has any power whatever to override the statute.” 


The Attorney General has held that the bilateral air transport 
agreements are valid under the statutory authority of the Civil Aero- 
nautics Act.*? 

The Report of the Senate Committee on Interstate and Foreign 
Commerce of the Senate, 81st Congress, Ist Session, on S. 12,7? a bill 
to require international agreements to be in the form of treaties 


specifically recognizes the validity under present law of the bilateral 
air transport agreements in the following language: 


“... In other words, these are Executive agreements for which 

the authority is statutory. That being the case, certainly Congress 

can withdraw the authority which it may have granted either with 

respect to specific statutes, or with respect to any particular field 

of negotiations. The authority for making such Executive agree- 

ments comes from Congress. Congress can take it away, or modify 

it, or circumscribe it, as Congress will.’’28 

The Congressional Aviation Policy Board in its report to the 80th 
Congress also recognized the validity of these agreements?* in the 
following terms: “It is recognized that the executive agencies are in 
a position to designate routes in bilateral agreement negotiations, but 
procedures should be examined to establish improved methods of 
considering the effects that the granting of such routes may have on 
the over-all economy of United States flag carriers.”’?5 


As a matter of interest it should be noted that Mr. Pogue, as Gen- 
eral Counsel of the Board, by memorandum dated October 18, 1939, 





20 Jd. at 131, 182. 

21 40 Op. A. G. 451 (June 18, 1946) ; Aeronautical Statutes and Related Mate- 
rial, 1954 revision, p. 288. 

22 Report No. 482, U.S. Senate, 81st Congress, 1st Session. 

23 Id. at 7. 

24 Report No. 949, U.S. Senate, 80th Congress, 2nd Session. 

25 Jd. at 27, Recommendation 40. 
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advised the Board that it was very doubtful whether the President had 
power to negotiate route exchanges by executive agreement. This 
matter is cited for historical interest, since it formed the basis of some 
discussion in the Senate hearings on the Chicago Convention. The 
opinion is of double interest since Mr. Pogue was appearing before 
the Committee in his capacity as Chairman of the Board supporting 
the validity of executive agreements. On the question as to difference 
between his opinion as General Counsel and his opinion as Chairman 
of the Board, he stated: 

“... that opinion is, I believe, still sound insofar as it actually 

does require the issuance of a permit to a foreign-flag operator, 


and naturally there is nothing that dispenses with the public hear- 
ing required by law.”26 


Who Is Responsible for the Bilateral Agreements? 


As has been discussed previously, the President is the one who is 
ultimately responsible for the bilateral agreements. However, under 
section 156 of Title V of the United States Code, the Secretary of 
State is required to perform such duties as from time to time may be 
enjoined on or entrusted to him by the President relative to negotia- 
tions with public ministers from foreign states or princes, or to such 
other matters respecting foreign affairs as the President of the United 
States shall assign to the Department. 

The legislative debates relating to the Civil Aeronautics Act cited 
above indicate that it was the intention of the Congress not to place 
any restrictions on the ultimate right of the President, acting through 
the State Department, in the negotiation of aviation grants. The pres- 
ent wording of section 802, which merely requires the Secretary of 
State to advise the Board and consult with the Board concerning nego- 
tiation of any agreements with foreign governments, cannot be con- 
strued to vest in the Board any final authority in connection with 
the negotiation of these international agreements. Mr. Acheson’s 
testimony (supra) bears this out. 

However, it would appear obvious that if the Secretary consults the 
Board and follows the Board’s advice as to economic questions and as 
to the exchange of routes, the Secretary of State would be entitled to 
rely on the recommendations made by the Board, and the Board would 
have responsibility for its recommendations in fact, if not in law. 

The role of the air carriers which may be affected by a route 
exchange in a bilateral air transport agreement is not provided for 
by statute. Prior to the war negotiations for landing rights in foreign 
countries were largely conducted by the carrier concerned with only 
incidental aid from the Government. These negotiations by the carrier 
resulted in concessions to the carrier involved from the foreign country 
concerned. On October 14, 1943, the Board and the State Department 
issued a joint release, adopting as the joint policy of the two agencies 





26 Hearings Senate Committee on Foreign Relations, February 20, 1945, on 
the Chicago Convention, page 54. 
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the policy that negotiations for international rights would thencefor- 
ward be conducted by the Government. The policy statement was 
somewhat ambiguously worded, and a further explanatory memoran- 
dum was issued by the Board under date of December 2, 1943. This 
statement concluded as follows: 
“While the acquisition of landing rights by means of inter- 
governmental negotiations is expected to be the general procedure, 

the practice is not to be arbitrary or inflexible, and any carrier 

is of course at liberty to present any unusual or compelling reasons 

which the carrier feels would justify its conduct of independent 

negotiations abroad. If possible, such reasons should be submitted 

at the time the carrier files its application with the Civil Aero- 

nautics Board.” 

While there is no express sanction provided in the Civil Aero- 
nautics Act to compel adherence to this policy, it is obvious that the 
unlimited discretion vested in the President as to the issuance of 
certificates of public convenience and necessity could be used to pre- 
vent an offending air carrier from realizing the benefits of his private 
negotiations. Moreover, there is at least implied power in the Board 
to disapprove a contract obtained by an offending carrier with a foreign 
country under section 1102, insofar as there is concerned any obliga- 
tion, duty, or liability imposed on the air carrier by the contract. 

In addition, it is possible that such private negotiations, if con- 
ducted by the air carrier with intent to defeat the measures the United 
States is taking in respect of a bilateral air transport agreement would 
be a crime under §953 of Title 18 U.S.C. (Crimes) .?7 

It should be noted that the Congressional Aviation Policy Board 
recommended that more effective machinery should be set up in the 
State Department and in the Board to govern the procedures for con- 
sidering the effects which the granting of international routes may have 
on the over-all economy of United States flag carriers. 

It is understood that representatives of the Air Transport Associa- 
tion have several times suggested that this machinery should include 
a representative of the airlines as an active member of the delegation 
negotiating bilateral agreements. While there certainly would be no 
legal objection to the naming of such a representative by the State 
Department, if the State Department so desired, it is submitted that 
any legislative requirement that such a representative be included on 
the negotiating delegation would be an unconstitutional invasion of 
the exclusive power of the President, referred to above, to conduct 





27 §953. Private correspondence with foreign governments. Any citizen of the 
United States, wherever he may be, who, without authority of the United States, 
directly or indirectly commences or carries on any correspondence or intercourse 
with any foreign government or any officer or agent thereof, with intent to influ- 
ence the measures or conduct of any foreign government or of any officer or agent 
thereof, in relation to any disputes or controversies with the United States, or 
to defeat the measures of the United States, shall be fined not more than $5,000 
or imprisoned not more than three years, or both. 

This section shall not abridge the right of a citizen to apply, himself or his 
agent, to any foreign government or the agents thereof for redress of any injury 
which he may have sustained from such government or any of its agents or sub- 
jects. June 25, 1948, c. 645, 62 Stat. 744. 
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international negotiations. The same considerations advanced by 
Senator White, in connection with the Senate’s consideration of section 
802 of the Civil Aeronautics Act, should apply here. 


UNILATERAL GRANTS OF LANDING RIGHTS TO FOREIGN AIRCRAFT 


The machinery set up by section 402 of the Civil Aeronautics Act 
(foreign air carrier permits) and of section 6 (b) of the Air Commerce 
Act have heretofore been discussed in connection with their relation 
to the executive agreements and the treaty obligations. They will now 
be discussed as a method for providing a grant of landing rights apart 
from such agreements and treaties. 

Section 402 (b) of the Act places in the Board the power to issue 
foreign air carrier permits if it finds that the applicant foreign air 
carrier is fit, willing, and able to perform the air transportation and to 
conform to the provisions of the Act and the rules, regulations, and 
requirements of the Board, and that such transportation will be in the 
public interest. Section 402, however, must be read in conjunction 
with section 801, which reads in part as follows: 

“Sec. 801. The issuance, denial, transfer, amendment, cancella- 
tion, suspension, or revocation of, and the terms, conditions, and 
limitations contained in, any certificate authorizing an air carrier 
to engage in overseas or foreign air transportation, or air trans- 
portation between places in the same Territory or possession, or 
any permit issuable to any foreign air carrier under section 402, 
shall be subject to the approval of the President... .” 

The reason for this interrelationship was explained by Mr. Clinton 
M. Hester, in testifying before the Congressional Committees on behalf 
of the Interdepartmental Committee which had drafted the bill, as 
follows: ““The bill would require the new agency to exercise its execu- 
tive functions, including those relating to national defense and inter- 
national affairs, under the general direction of the President. All 
executive functions under the Constitution are vested in the executive 
branch of the Government and since much of the work of this new 
agency would be executive in character, the bill gives to the President 
his constitutional control over these executive functions.” Hearings 
before the House Committee on Interstate and Foreign Commerce, 
75th Cong., 3d Sess. (1938) , on H. R. 9738, p. 37; see also p. 40. In 
the Senate hearing Mr. Hester stated: “The authority of the President 
under this legislation would be the power under section 801 to approve 
certificates authorizing the operation of American flag air lines in 
foreign air commerce.” The Chairman. “That is a natural function of 
the President in foreign affairs.” Hearings before the Senate Commit- 
tee on Commerce, 75th Cong., 3rd Sess. 1938, on S. 3760, p. 6. When 
the substitute bill, S. 3845, the pertinent provisions of which were 
similar to those in S. 3760, was reported out by the Committee, Senator 
Truman, acting at the request of Senator McCarran, moved consider- 
ation of the bill. In explanation of Section 801, Senator Truman 
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stated (83 Cong. Rec. 6726): “Certificates involving national defense: 
Section 801 of the substitute, unlike S. 3659, gives the President the 
power to approve or disapprove the issuance, denial, terms, and so 
forth, of certificates and permits for overseas and foreign operations. 
This check is required by the very delicate questions of national 
defense which are involved. .. .” 

The Supreme Court in C&S Air Lines v. Waterman Corp.?* had 
occasion to pass upon this relationship, stating very clearly that while 
the Board is the arm of the Congress with respect to domestic matters, 
it is subordinated to executive control in foreign matters. Pertinent 
language from the court’s opinion reads as follows:*° 


“In the regulation of commercial aeronautics, the statute con- 
fers on the Board many powers conventional in other carrier 
regulation under the Congressional commerce power. They are 
exercised through usual procedures and apply settled standards 
with only customary administrative finality. Congress evidently 
thought of the administrative function in terms used by this Court 
of another of its agencies in exercising interstate commerce power: 
‘Such a body cannot in any proper sense be characterized as an 
arm or an eye of the executive. Its duties are performed without 
executive leave and, in the contemplation of the statute, must be 
free from executive control.’ Humphrey’s Executor v. United 
States, 295 U. S. 602, 628. Those orders which do not require 
Presidential approval are subject to judicial review to assure appli- 
cation of the standards Congress has laid down, 

“But when a foreign carrier seeks to engage in public carriage 
over the territory or waters of this country, or any carrier seeks 
the sponsorship of this Government to engage in overseas or for- 
eign air transportation, Congress has completely inverted the usual 
administrative process. Instead of acting independently of execu- 
tive control, the agency is then subordinated to it. Instead of its 
order serving as a final disposition of the application, its force is 
exhausted when it serves as a recommendation to the President. 
Instead of being handed down to the parties as the conclusion of the 
administrative process, it must be submitted to the President, 
before publication even can take place. Nor is the President’s con- 
trol of the ultimate decision a mere right of veto. It is not alone 
issuance of such authorizations that are subject to his approval, 
but denial, transfer, amendment, cancellation or suspension, as well. 
And likewise subject to his approval are the terms, conditions and 
limitations of the order. 49 U.S.C. § 601. Thus, Presidential con- 
trol is not limited to a negative but is a positive and detailed control 
over the Board’s decisions, unparalleled in the history of American 
administrative bodies. 

“Congress may of course delegate very large grants of its power 
over foreign commerce to the President. Norwegian Nitrogen 
Products Co. v. United States, 288 U.S. 294; United States v. Bush 
& Co., 310 U.S. 371. The President also possesses in his own right 
certain powers conferred by the Constitution on him as Com- 
mander-in-Chief and as the Nation’s organ in foreign affairs. For 
present purposes, the order draws vitality from either or both 





28 333 U.S. 103. 
29 Td. at 108 to 110. 
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sources. Legislative and Executive powers are pooled obviously to 
the end that commercial strategic and diplomatic interests of the 
country may be coordinated and advanced without collision or 
deadlock between agencies.” 


It is interesting to note that the draftsmen of the Civil Aeronautics 
Act considered it constitutionally necessary to place the issuance of 
foreign air carrier permits under the control of the President, yet those 
same draftsmen did not consider it necessary—or at least they made no 
provision for Presidential review—in the case of foreign flight permits 
under Section 6(c) (now Section 6(b)) of the Air Commerce Act. 
Complete discretion was left in the Authority to admit or refuse admis- 
sion to foreign civil non-common carrier aircraft, provided only that 
reciprocal rights be given U. S. aircraft. This power was transferred 
to the Administrator by Reorganization Plans III and IV of 1940,°° 
but was re-transferred to the Board in 1953, with certain amendments.*! 


Functions of the Board Under Sections 402 and 802 of the Act 


It is clear from the decision of the Supreme Court in the Waterman 
case, Supra, that in the field of foreign air carrier permits and of 
certificates of public convenience and necessity to engage in foreign air 
transportation, the Board functions not as an arm of Congress, but as 
a branch of the Executive, whose statutory duties are to act as an 
advisory body to the President. The manner in which it formulates 
this advice is carefully laid out in section 402, but despite its quasi- 
judicial garb, such proceedings cannot be considered as quasi-judicial 
in the usual sense, since the Board has no final say in its own right, 
and there is no appeal from proceedings not challenged as to regu- 
larity.*2 Indeed, if they were true quasi-judicial proceedings, the 
statute would be self-contradictory in effect, since the Board would 
have considered one of the basic issues—public interest—at length in 
the earlier consultations under the bilateral agreements with the State 
Department and with the carriers, and would have made its conclusion 
as to that issue off the record and generally before the opening of the 
402 proceeding. Moreover, it would be required by section 1102 of 
the Act to exercise its discretion in conformity with the agreement 
which it earlier had had a major part in formulating. This, quite 
obviously, is the very antithesis of a judicial proceeding, and would 
not be in conformity with the requirements of the Administrative 
Procedure Act for quasi-judicial “adjudications.’’** Fortunately that 
Act does not require adjudications involving ‘“‘the conduct of mili- 
tary, naval, or foreign affairs functions,’** to be conducted in the same 
manner as the usual adjudication. 





3040 Op. A. G. 136. 

3167 Stat. 489. 

32 This was the direct holding in the Waterman case. 

33 Section 7(d) of that Act provides in part that the “transcript of testimony 
and exhibits, together with all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision . . .” [Italics supplied]. 

34 Administrative Procedure Act, Sec. 5. 
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While the section 402 procedure makes very little sense when re- 
garded from a quasi-judicial standpoint, it makes much better sense 
when regarded as part of a whole scheme for advising the President 
with respect to these foreign matters. The Board will first, in cases 
under the bilateral agreement, have been consulted by the State De- 
partment as to the economic problems involved in the grant of a 
foreign route. The Board will have had its voice heard throughout 
the negotiations, but it does not have the right or responsibility for 
making the executive agreement.®® In arriving at what its advice to 
the State Department shall be, the Board consults with the carriers 
affected, but it is not under any legal compulsion to follow what they 
say. 

The Board must thus undertake its section 402 proceeding*® and 
pass upon the evidence in the proceeding, making its finding of public 
interest. Although Mr. Pogue testified,*? 

“It does begin to look a little, you might say, empty to have a 
public hearing and the formality of making a finding of a public 
interest after you have made an international agreement which 
pretty much covers the general basic problem of the cases.” 

it does have the beneficial effect of allowing the United States carriers 
who may oppose the grant of the right to present their case in the 
manner they consider most desirable, and in a gold fish bowl so to 
speak. The Board must then justify its conclusion—which almost 
inevitably will be an affirmation of the bilateral agreement, on the 
basis of the evidence before it. Conceivably this evidence might per- 
suade the Board to recommend to the President the denial of the 
permit and the denunciation of the agreement. The President then 
of course could either follow or disregard the advice. The virtue, 
however, is that it assures that the President himself will have a look 
at the entire situation and will enable him to review it after we have 
entered into the bilateral agreement to determine whether the agree- 
ment has produced an undesirable effect. In essence, the Civil Aero- 
nautics Act places in the President full control over our international 
air routes and who shall operate them, and the section 402 procedure, 
when applied after the negotiation of a bilateral agreement, merely 
assures that for each new grant of operating rights under the agree- 
ment, the matter will be brought to the President’s personal attention, 
so that he may reappraise the situation in the light of current facts and 
recommendations from the expert body—i.e., the Board. 

When the matter is viewed in this light, it is submitted that there 
is no invasion of the Board’s discretionary powers, since in point of 
fact, the Board has no final discretionary powers. 








35 This point was discussed in a previous paragraph. 
—_ 86 Trans-Canada Air Lines, Foreign Air Carrier Permit, (1945) 6 CAB 529, 
37 Senate Hearings on Executive A, Committee on Foreign Relations, Febru- 
ary 20, 1945, page 54. 
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CONCLUSIONS 


On the basis of the foregoing discussion, it is concluded that: 


(a) Scheduled international air services cannot be conducted ex- 
cept as specifically or generally authorized by the States overflown. 

(b) The obtaining of landing rights for U. S. carriers abroad is a 
function of the President which cannot be Constitutionally interfered 
with by the Congress. 

(c) The grant to foreign air carriers of landing and traffic privi- 
leges within the United States is a matter subject to Congressional 
control. 

(d) The Congress, in the Civil Aeronautics Act, with respect to 
the grant to foreign air carriers of traffic privileges within the United 
States, has delegated this power to the President (section 801), but 
subject to the condition, in effect, that he first have before him the 
recommendations of the Board with respect to the specific grant. These 
recommendations must be based on the procedures specified in section 
402 of the Act. 

(e) The Congress also has authorized the President—to the extent 
such authorization is necessary, in view of the delegation of power 
referred to in (d) above—to undertake to grant traffic rights to foreign 
air carriers in agreements with foreign countries, as a quid pro quo 
for obtaining similar rights for our carriers abroad. When these nego- 
tiations are conducted by the State Department, that Department is 
required to advise the Board of the negotiations and to consult it with 
respect thereto (section 802) . 

(f) Notwithstanding the power in (e) above, the President does 
not have the power, by executive agreement, to make an immediate 
and outright grant of traffic rights in the United States to foreign 
carriers. Since he is operating under delegated powers from Congress, 
he must follow the steps prescribed by Congress for their exercise—i.e., 
section 801 preceded by Board action under section 402. In other 
words the operative grant of traffic rights is the section 402 permit 
and not the bilateral agreement.*® 

(g) Section 1102, which requires the Board to exercise its func- 
tions in conformity with our international agreements, has little prac- 
tical effect, in the writer’s opinion, in this situation. This is because 
the Board is under the complete control of the President so far as the 
issuance of a foreign air carrier permit is concerned, its only true 
function being to advise the President and make recommendations to 
him on the basis of the record before it. Under section 402 the Board 
cannot recommend the grant of a permit unless it finds that the foreign 
air carrier is fit, willing, and able, and that the transportation will be 
in the public interest. However, under section 801, the President can 
direct the Board to issue the permit notwithstanding a prior adverse 
Board recommendation. The decision as to whether the permit shall 





88 It should be noted that most of the bilateral agreements unfortunately use 
the term “grants” instead of “undertakes to grant.” 
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issue is thus in fact not the Board’s but the President’s. The only 
“power and duty” of the Board left for section 1102 to operate on in 
this regard is its finding—i.e., the advice it gives the President. Surely 
section 1102 cannot be construed to mean that the Board must recom- 
mend to the President a course of action as being in the public interest, 
when in fact it is the reverse, in the Board’s opinion. Naturally, the 
Board can consider the agreement as an element of public interest, 
but it is not conclusive on the Board in advising the President. 

(h) While the functions of the Board under sections 402 and 802 
of the Act are executive, the proper relationship of the Board to the 
Executive Branch may be regarded as that of an agent of Congress, 
assigned to the President to aid in carrying out the functions delegated 
by the Congress to the President and otherwise to act as a Presidential 
advisor. 

(i) The powers, duties, and obligations placed on the Board under 
the Civil Aeronautics Act cannot be construed as vesting in it final 
responsibility for executive agreements. In part such a responsibility 
would be unconstitutional; in part in derogation of the powers granted 
the President under the Act. Presidential power in this field has been 
delegated to the State Department. 

(j) In connection with non-common carrier operations by foreign 
aircraft, to the extent the right to operate into and through the coun- 
try has not been granted by treaty, discretion is placed in the Board 
under section 6 (b) of the Air Commerce Act to admit or not to admit. 
No Presidential review is provided. 

(k) A Congressional enactment that a representative of the air 
carriers concerned be included on every delegation negotiating bilat- 
eral air transport agreements would probably be an unconstitutional 
interference with the Constitutional powers of the President in foreign 
affairs. 

(1) The only methods for securing greater participation of the 
carriers by Congressional action would be either (a) requiring all air 
transport agreements to be made by treaty, or (b) placing a greater 
limitation on the powers delegated by Congress to the President in 
respect of the grant to foreign carriers of tvaffic rights in the United 
States, or (c) a statutory requirement that the Board consult with the 
air carriers concerned before advising the State Department in connec- 
tion with bilateral negotiations. 

The last alternative is already being complied with administra- 
tively and therefore Congressional action is unnecessary. The second 
alternative, to the extent it derogates substantially from the present 
delegated powers of the President, would in short order make the 
executive agreement impractical, since the President would then not 
be in a position to assure the foreign government that the rights 
promised would be granted. The first alternative has the disadvantage 
of materially slowing down our bilateral program and of placing more 
work on the State Department and its staff in justifying the treaty. 
































PLANNING FOR SUBURBAN HELIPORTS* 


By Frep M. GLass 
Director of Aviation, The Port of New York Authority. 


HE last five years have seen the transition of the helicopter from 
: curiosity to a transportation vehicle of demonstrated utility. The 
wonderful achievements of the helicopter during the Korean War 
highlighted its military value and afforded a dramatic indication of 
the manifold uses to which its peculiar characteristics may be adapted 
in future peacetime pursuits. 

The widespread interest in the helicopter has given rise to a num- 
ber of studies by governmental, airline and various other planning 
eroups with a view toward defining the future role of this vehicle in 
the nation’s transportation complex. These studies have developed a 
number of conclusions which can be regarded as reasonably sound 
guides for use in future planning for this new mode of transportation. 
They have also raised a number of questions to which only inconclu- 
sive answers are presently available. These questions are primarily 
concerned with the economics of helicopter operation and its resultant 
effect on future helicopter traffic volumes and market patterns. 

What do we now know about the helicopter? We know that its flight 
characteristics make it uniquely suited for a short haul vehicle for it 
has no need for large airports and long runways, and can thus operate 
into and out of midtown city areas. It can, therefore, provide inter- 
city air service from downtown to downtown, over-flying surface traffic 
congestion and geographical obstacles, and, for the first time, can pro- 
vide an air service which will be able to compete, from a service 
standpoint, with established surface carriers over distances under 175 
miles. This short haul travel market comprises, in terms of passengers 
carried, the largest proportion of the nation’s total travel market. It 
is this market in which the fixed wing aircraft has as yet been unable 
to make a substantial penetration. 

The helicopter has only one important operational limitation. 
Because its engine must provide the power necessary for lift as well 
as forward propulsion, its cruising speed is not likely to exceed 150 
miles per hour. As a result, in spite of the saving in total travel time 
made possible by its ability to utilize in-town terminals, the helicopter 
probably will be unable to compete with the faster fixed-wing aircraft 
for the travel market over 300 miles. The convertiplane has been 
designed to overcome this difficulty by combining vertical ascent and 
descent with high flight speeds. Present indications are, however, that 
the weight, extra power and mechanical complexity penalties the con- 
vertiplane must pay for combining the helicopter and fixed-wing flight 





Ti * Revised address before the Chicago Regional Planning Association, Chicago, 
inois. 
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characteristics will make it impractical for commercial use for many 
years to come. 

An analysis of the potential helicopter travel market reveals three 
major components: short-haul intercity travel, suburban travel and 
aero-cab service between airports or between city centers and airports. 
They are, to a large extent, separate and distinct markets, with varying 
potentials, and each presents sufficiently different operating and service 
problems to suggest that their development will not take place simul- 
taneously. The aero-cab market will be the first to receive service 
(inter-airport passenger service was inaugurated by New York Airways 
in July, 1953) followed shortly by intercity service and somewhat later 
by suburban operations. 

While aero-cab service has been the first to be inaugurated, it will 
not be easy for it to succeed as an economically justified service. For 
some years to come, operators of this service may find themselves on 
the horns of a dilemma. To give fast and convenient service, a high 
schedule frequency will be necessary. On the other hand, a high fre- 
quency of service will require operating with small and medium size 
equipment, which will require high fares which will, in turn, tend to 
restrict the markets. However, we believe that this service will be able 
to provide substantial time savings over ground transportation where 
airports are located 45 minutes or more from city centers or where, as 
in the case of New York, the city is served by several airports widely 
spaced in the metropolitan area. 

The intercity market appears to offer the greatest potential for 


helicopter usage. For distances between 40 and 300 miles, much time 
will be saved by the use of downtown to downtown helicopter opera- 
tions which will enable the air traveler to realize fully the inherent 
time saving advantage of travel by air—an advantage which is now 
largely denied him over short distances because of travel times between 
city centers and outlying airports. This intercity travel market may 
be further subdivided into two parts: 


1. Feeder service into large metropolitan airports for transfer 

to fixed-wing aircraft traveling to distant points. Helicopter 
feeder service will mean that many cities and large suburban 
communities which cannot support an airport will receive direct 
air service from local downtown terminals to the world’s busiest 
airports. 
Travel between cities located within a 40 to 300 mile radius. 
This part of the intercity market may be designated “the local 
intercity market,” and will probably make little use of airports, 
using instead city heliports. 


The suburban market corresponds in composition and geographic 
extent to that now served by surface commuter services. While fares 
will undoubtedly be higher than present surface fares, the flexibility 
and speed of the helicopter will make it attractive for those to whom 
speed and convenience are at a premium. The pronounced trend 
toward decentralization of metropolitan area population centers and 
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the consequent spread of large suburban areas has created many prob- 
lems of traffic congestion and excessive local travel times. Many of 
these are capable of solution by suburban helicopter services. 


These, then, are broad descriptions of the market potentials which 
may be developed by the helicopter. The extent and rapidity of their 
development will depend on a number of factors. The study of trans- 
portation history reveals that the growth process of a new method of 
transport involves a chain reaction among economic, technological and 
political elements. The growth of its traffic depends upon service and 
price relative to those of competing carriers or forms of transportation. 
The charges for the new service further depend on traffic volumes, 
the standards of its service, the costs of providing the service and the 
extent of government encouragement of the new industry. Costs 
depend, in turn, upon traffic volumes, operating methods, capital cost 
of equipment and facilities, and the service standards adopted by the 
carrier. Service standards and the capital cost of equipment and facili- 
ties are functions of their design and engineering. 

From a technological point of view, the helicopter industry appears 
to be well on its way towards the production of serviceable reliable 
transportation vehicles which will provide the utility needed to attract 
the short haul passenger. Responding to urgent military requirements 
for larger and more specialized aircraft types, the engineers have, in 
the last 5 years, progressed from the small, relatively slow, single 
engine helicopter to twin engine helicopters of 25-40 place capacity, 
and with anticipated cruising speeds up to 150 miles per hour. 

We may expect the engineers to continue to concentrate, for the 
next few years, upon expansion of useful lift and improvement of 
control mechanisms, especially as related to instrument flight condi- 
tions, and reliability. Although progress to date along these lines indi- 
cates that these efforts will meet with considerable success, the problem 
of design complexity will undoubtedly be aggravated by the military 
urgency to attain these goals at the earliest possible date. There must, 
then, follow a period of design simplification and perfection. Simplifi- 
cation of design and operation attainable during this phase, will be 
essential to the reductions in direct operating costs which will be 
necessary before wide-spread commercial use can be made of the heli- 
copter. Based upon technical facts available today, we feel that this 
goal can eventually be achieved without undue sacrifice of previous 
achievements related to capacity, speed and range. As a result, the 
years 1958-1975 can become a period of concentration upon commer- 
cial helicopter types, and the rapidity with which the helicopter trans- 
portation market is developed, will depend to a large degree upon the 
success of these efforts to reduce costs. 

Three helicopter operators, Helicopter Air Service, Los Angeles 
Airways, and New York Airways, are now providing service in Chicago, 
Los Angeles and New York respectively. While this is primarily air 


mail service, one of the carriers, New York Airways, began carrying 
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passengers between metropolitan New York’s three major airports in 
July, 1953 and soon expanded this service to include communities in 
other parts of the metropolitan area. A total of 8,760 passengers were 
carried in 1954 with traffic now averaging about 1,200 monthly. Los 
Angeles Airways has also been carrying passengers since November, 
1954 and is now averaging 300 monthly. 

SABENA Airlines is operating a regularly scheduled intercity heli- 
copter passenger service to eight cities in France, the Netherlands, 
Germany and Belgium, using Sikorsky S-55’s. While this service is not 
now economically self-sufficient, it has already gained a surprising 
amount of customer acceptance (over 3,000 passengers were carried 
in the first two months) and has been feeding a substantial amount of 
business into the carrier’s fixed-wing flights. It is interesting to note 
that 39% of their passengers had never flown before, a fact which 
tends to refute those who talk of limited traveler acceptance of the 
helicopter as a means of transportation. 

The subject of future helicopter costs brings us into an area where 
very little is actually known and where few definitive conclusions are 
possible. As we have seen, the development of the helicopter to date 
has been primarily along lines of military necessity, where maximum 
utility is the primary consideration and little attention is given to cost 
of operation. Present helicopters, as a result, have proved inordinately 
expensive to operate, and we are here faced with the task of estimating 
just how far these costs can be reduced as equipment and operating 
procedures are improved in the future. Experience over a period of 
20 years in the operation of the conventional airplane has tremendously 
improved the industry’s ability to estimate costs in advance, but with 
aircraft as radically different as the helicopter, the problem is indeed 
difficult. 

Underlying the whole problem, is the fact that, historically, short 
haul transportation has always lost money for the carriers involved. 
The railroads’ annual passenger deficit exceeds one-half billion dollars, 
and they say that some of their long haul traffic is profitable, but that 
they all lose money on the short haul and commuter services. A recent 
study of intercity bus company operating results, presented before the 
Interstate Commerce Commission, shows that on a fully allocated cost 
basis, the carriers lose money on passengers who travel less than ap- 
proximately 250 miles. A similar study of one of the country’s largest 
trunk airlines indicates that the breakeven point is nearly 400 miles. 
Thus, if the helicopter is successful in exploiting its potential short 
haul market, it will be the first vehicle which has ever enabled the 
average carrier to make a profit in unsubsidized short haul operations. 

A glance at the operating results of the three helicopter services 
now in operation in Chicago, Los Angeles and New York, gives us an 
idea how far helicopter costs must be reduced before they compare 
with fixed-wing experience. In 1954, direct costs of these operators 
varied from $3.12 to $4.68 per available ton mile. This compares with 
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14c per available ton mile for the trunk airlines and 22c for the Local 
Service Carriers. The helicopter figures translate into direct seat mile 
costs of about 35c, which is more than fifteen times that of the Local 
Service Carriers. If we assume a 60% load factor and a 3:2 ratio of 
direct to indirect costs, the helicopter fare to be on a “breakeven” 
basis would have to be close to $1.00 per passenger mile. 

We hasten to add that a number of adjustments should be made 
to these helicopter figures before they are regarded as comparable to 
the airline short haul operations. Because of their difficult route struc- 
tures and because their schedules must conform largely to Post Office 
mail requirements, present helicopter utilization is very low, in some 
cases as low as 2 to 3 hours per day. This results in very high per mile 
depreciation and insurance charges. The insurance rates themselves 
are substantially higher than for fixed-wing operation. A much higher 
than normal percentage of non-revenue miles was flown in helicopter 
service. The average helicopter flight has been from 9 to 14 miles. If 
this were lengthened to at least 100 miles, to make a real intercity 
operation, direct costs per mile might well be reduced by one half. 

These adjustments might well bring the available ton mile cost of 
the S-55 helicopter from about $3.50 per available ton mile to $1.25, 
a figure somewhat approximating 5 times the Local Service Airline 
present cost experience. Even at this adjusted level, this seems to 
paint a pretty black picture for the helicopter, especially when one 
realizes that even the Local Service Airlines with whom this compari- 
son has been made, are at present receiving 45% of their gross revenues 
in the form of mail pay and subsidy payments. However, we have left 
out of our analysis consideration of the cost reducing possibilities of 
new types of helicopters and improvements in operating techniques. 
If we look at the history of one of the nation’s leading trunk line air 
carriers, we see how important these considerations may be. In the 
20-year period from 1934 to 1953, this carrier reduced its operating 
expenses per available ton mile from $1.09 to 25c on a 1952 dollar 
basis. Thus, its present real costs are less than one quarter what they 
were a scant 20 years ago, and in 1934 the airline industry had reached 
a fuller stage of development than has yet been attained by the heli- 
copter. 

It is apparent, however, that for the present, helicopter service will 
be unable to stand on its own feet, economically speaking. This, then, 
brings us to the subject of the role of the government in the develop- 
ment of the helicopter. There can be little doubt that government 
policies, not only at the federal level, but at the local level, as well, 
will have a large hand in shaping the role of the helicopter as a com- 
mon carrier. This has been true historically of all forms of transpor- 
tation, What will governmental policies be toward this new vehicle? 
Will the government limit its activity to the granting of route certifi- 
cates, or will it assist the operators with generous mail pay or direct 
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subsidy? Will it provide air traffic control and navigational aids 
adapted to the special needs of the helicopter? 

The answers to these questions will determine in substantial meas- 
ure the ability of the helicopter to penetrate the field of common car- 
rier travel. It is, as we have noted, a brand new vehicle with special 
potentialities for valuable service in the short haul field. Initially, 
its costs are high and will continue to be so for a number of years. 
If it is required to be completely self-sustaining, its fares will of 
necessity be so high that it will virtually price itself out of the market 
and few will use it. 

The helicopter enters upon the transport scene some thirty years 
after the beginning of commercial air transportation by fixed-wing 
aircraft. During this time government assistance played a dominant 
role in air’s development. First, the federal government through the 
Post Office Department provided direct financial assistance to the car- 
riers through the medium of mail pay. Second, much of the indis- 
pensable research in aerodynamics and design of equipment was 
financed by the government and the military. Third, several hundred 
million dollars have been invested largely by the national government 
to provide and operate a complex system of airways necessary to 
enhance the speed, safety and dependability of air service. Fourth, 
states and municipalities (and since World War II, the federal gov- 
ernment) have lifted most of the financial burden of providing and 
operating airports from the shoulders of the carriers. All this assistance 
has enabled the carriers to concentrate their resources on enlarging 
their carrying capacity and on keeping their fares down to levels which 
have attracted the traveler in ever-increasing numbers until in 1953 
the airlines received more revenue from the carriage of intercity pas- 
sengers than either the railroads or the buses. 

It appears, however, that this liberal policy of assistance is under- 
going revision. There is a growing conviction that the air transport 
system should begin to assume responsibilities of maturity and that it 
must prepare to accept a withdrawal or at least a contraction of gov- 
ernment assistance. The recent separation of service mail pay from 
outright subsidy, and the insistence by the Post Office upon a policy 
of dispatching air mail via carriers whose mail pay rates are lowest are 
steps in this direction. A proposal that the commercial airlines should 
bear at least part of the annual costs of providing, maintaining and 
operating the federal airways system seems certain to be adopted in 
the near future. Again, the financial necessities of municipalities, 
coupled with the growing burden of outlays for airports they support, 
have already resulted, in many instances, in increased charges to their 
airline tenants. 

In the face of this trend toward the curtailment of government 
assistance to trunk and local service airlines, can the development of 
the helicopter count on substantial government assistance? We believe 
that to a large extent it can, and our estimates of future helicopter 
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traffic levels for the New York area are predicated upon this belief. 
The Civil Aeronautics Board, in certifying the three helicopter services 
already operating, has recognized the desirability of acquiring experi- 
ence with this mode of transport in order to test the feasibility of such 
services, both from a utility and an economic standpoint and has set 
rates of compensation that are adequate to maintain the services. The 
Post Office Department has adopted a “‘wait and see’ policy in advo- 
cating additional helicopter services, but its long-standing policy of 
using the fastest means of transportation to expedite mail service gives 
assurance that as the helicopter is able to demonstrate improved 
dependability and decreasing costs of operation, its use in the carriage 
of mail will be extended. 


The technological development of the helicopter will continue to 
be largely financed by the military because of the tremendous utility 
already demonstrated by this vehicle in carrying out a multitude of 
varying military assignments during the Korean War. That the 
Department of Defense is fully cognizant of the value of commercial 
helicopter operation was amply demonstrated by the persuasive nature 
of the views of the defense departments in supporting the applicants 
in the New York Helicopter Case. It would seem to be apparent that 
the prospective continuance of international tensions, which require 
a high degree of military readiness, decidedly enhances the probability 
that the national government will continue to encourage the growth 
of commercial helicopter transport services in order to accumulate 
operating experience under diverse conditions, to improve equipment 
and to maintain a reserve of transports and of personnel trained to 
maintain and operate them. 

In summary, we may say that the helicopter clearly has its principal 
utility in the short haul passenger markets in which the service advan- 
tage in many cases is measured in minutes rather than hours when 
compared with surface modes of transport over distances up to 100 
miles and with fixed-wing air transport from 100 to 300 miles. Its 
costs of operation for at least a decade will be markedly higher than 
those of fixed-wing aircraft, and much higher than those of surface 
conveyance. The helicopter must struggle for public acceptance. It is 
not unreasonable to expect a period of at least ten years before it can 
attain a really substantial place in the transportation picture. A com- 
mercial enterprise based upon the development of an entirely new 
transportation vehicle such as the helicopter cannot expect rapidly to 
reach significant stature on the basis of economic merit alone. It will 
require government assistance which, we feel, will be forthcoming. 

With these considerations in mind, the Port Authority has esti- 
mated that 2 million helicopter passengers will be handled in metro- 
politan New York in 1960, approximately 60% aero-cab and the 
balance intercity. In 1965, the volume should increase to 3 million 
and by 1975 to over 6 million, of whom 25% will be aero-cab, 28% 
intercity and 47% suburban. 
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The mounting pressure of public interest in the helicopter plus 
the desperate need of most large cities in the country to improve their 
local transportation facilities and alleviate traffic congestion seem to 
dictate the early provision of city heliports. In certain localities, the 
helicopter may reach the traffic center of the communities served 
without incurring heavy expenditures for terminals. But in the larger 
metropolitan area where the helicopter must penetrate to the very 
edge of congested centers or sacrifice much of its service utility, the 
cost of providing terminals may well be very heavy. 

We currently have underway within the Port Authority a series 
of studies to extend the work done in “Transportation by Helicopter 
1955-1975.” These studies include review of the design criteria for 
heliports to arrive at criteria for site selection, selection of sites for 
long-range development, preparation of development plans for each 
site, preparation of a preliminary cost estimate for such developments, 
and analysis of the costs from the standpoint of the projected traffic. 

In these studies, we have found that there are unresolved factors 
in heliport and helicopter operations which make it difficult to develop 
criteria upon which actual construction can be based. The industry 
is making good progress in resolving many of these factors. It has been 
the privilege of members of the Port Authority staff to participate in 
industry conferences on heliports, such as with the Helicopter Com- 
mittee of the International Air Transport Association. At such con- 
ferences, there seems to be a general acceptance of the philosophy 
that the helicopter of the future must be designed to conform to the 
heliport. Consequently, much attention has been given to the devel- 
opment of reasonable heliport size to meet future requirements, The 
future heliport size will be based on city planning requirements, pro- 
jected helicopter performance, and economics. 

As a result of our study and our participation in industry confer- 
ences, we have arrived at conclusions regarding heliport sizes and 
capacity which we deem satisfactory for long-range study purposes. 
The criteria shouid be re-examined before they are used in determin- 
ing actual construction needs. 

The size of the landing and take-off heliport is dependent to a 
great extent on the operating techniques used for the helicopter. As 
an example, a large two-engine helicopter would require an area 
approximately 800’ in length to make a forward take-off, if we apply 
normal fixed-wing criteria to accelerate-stop distances. To minimize 
the lengths of area required, other take-off techniques have been 
explored, such as the vertical and backward take-off. Today, industry 
thinking generally favors the vertical take-off which would permit 
operation from an area whose length is only 400’. The 400’ length 
is a reasonable size to accommodate in built-up metropolitan areas, 
and our study is based on the assumption that helicopter landing and 
take-off area will be 200 by 400 feet. 

Although helicopter operations are considerably influenced by 
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wind velocity, we have concluded that one strip which enables oper- 
ation in either direction will satisfy future requirements. This will 
mean that the helicopter operation must accommodate cross winds, 
but investigation indicates that this is operationally feasible. 

It appears to us that the most efficient heliport operation will be 
one in which the landing and take-off areas are common, with the 
helicopter parking area located to one side. The size of the parking 
area will vary considerably with the characteristics of the helicopter. 
Such features as folding of the rotor blades and power-driven wheels 
(so that parking can be accomplished without the use of the rotor) 
will influence the space required per aircraft. Because of the com- 
plexity of the rotor hub and blade design, there exists considerable 
doubt that future aircraft will be equipped to fold the blades auto- 
matically. Likewise, because of the added weight it is questionable 
whether power-drive on the wheels will be provided. 

For our study we have assumed that automatic blade-folding will 
not be provided but that the helicopter will be positioned with the 
rotor stopped either by power-drive to the wheels or the use of towing 
tugs. Positioning of the helicopter by mechanical devices has been 
considered but not accepted because of the inflexible use of the heli- 
port apron which would result. Our conclusions regarding apron size 
for each helicopter is that parking positions for major heliports should 
be separated by a distance of 160 feet. . 

The capacity of the landing and take-off area along with the time 
the helicopter is parked at the gate will determine the number of 
parking positions needed. We have concluded that heliport capacity 
will be similar to runway capacity for fixed-wing aircraft both in IFR 
and VFR operations. Thus, we believe that heliport capacity will 
equal or exceed 40 movements per hour. At terminal heliports, the 
time the helicopter will require at the gate should be adequate for 
loading and unloading passengers, and refueling. Considering the size 
of future helicopters the application of an average of 12 minutes 
should satisfy gate time requirements. Using the 40-movement capac- 
ity and 12-minute gate time, we conclude a minimum of four gates 
are required, with at least one spare gate for overflow or disabled 
aircraft parking. 

The approach zone slope (obstruction clearance plane) must be 
selected so that it does not excessively restrict development of property 
around the heliport. The slope will be influenced by the techniques 
which will be used to conduct instrument approach to the heliport. 
We believe that a reasonable prediction can be made on the slope 
which will be used. It appears that the industry will adopt a one- 
engine-out speed requirement in the vicinity of 35 miles per hour. 
This, then, would become the minimum instrument approach speed 
and the maximum rate of descent considered desirable for passenger 
comfort would be in the neighborhood of 500 feet per minute. Thus, 
application of a reasonable rate of descent along with minimum ap- 
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proach speed and clearance of obstructions indicate an 8:1 approach 
zone slope should be satisfactory. This slope appears reasonable for 
the take-off techniques being considered. This slope would permit 
a 50-foot building to be located approximately one block from the 
heliport indicating that such an approach zone slope is not unduly 
restrictive. 

Protection of approaches through enactment of zoning legislation 
is desirable. However, this is a long and difficult process and in con- 
gested areas may be impractical because of the severe restrictions such 
zoning would place on multi-story building developments. It is advis- 
able, therefore, to select landing areas having approaches over terrain 
which offers natural restrictions to tall obstructions. Waterfront prop- 
erty is a good example of such areas. Even here, however, there may 
be the problem of moving obstructions in the form of ship masts if 
the approach is over a ship channel or over a ship anchorage area. The 
alignment of approaches over open land areas such as parks, cemeteries, 
parkways, beaches, and marshes would be an alternative to waterfront 
sites. 

An item which the industry realizes must be overcome is the noise 
produced by helicopters during approach and landing. This is critical 
to helicopter operation since the heliport must be located convenient 
to the downtown area. The manner in which helicopter noise will be 
controlled must yet be determined, but its control is a prerequisite 
to successful use. 

Our study indicates that refueling facilities will be required at the 
major downtown heliports inasmuch as flights, particularly of the 
intercity type, will terminate and originate at these points. Our study 
today indicates that refueling will be practical for structural heliports 
but with considerable initial cost, and maintenance and operational 
costs. The fuel system costs for heliports atop multi-story buildings 
will be considerably greater than the costs for near-ground level sites. 
It is likely that the refueling facilities will result in an increase in 
insurance rates for the heliport structure which might penalize severely 
a multi-story-building heliport. 

The landing and take-off area must be stressed to provide for the 
impact loading imposed by the landing helicopter. Normally, this 
impact factor would be negligible. However, in emergencies it can 
become a major load factor. Our study has shown that for large 
helicopters the impact loading will be determined as .7 the gross 
weight applied to an area equal to the ratio (in square inches) of 
16,000 lbs. to the gross weight of the helicopter multiplied by 144. 

Much popular discussion has indicated that rooftop heliports are 
desirable. We find that one serious objection to rooftop operation 
will be the effect of weather on such sites if on a multi-story building. 
In the New York area we find that ceilings will be 500 feet or below 
about 5% of the time, will be 300 feet or below about 234% of the 
time, and will be 100 feet or below about 1% of the time. The heli- 
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copter can operate in weather which is considerably more severe than 
that suitable for fixed-wing aircraft, possibly such a minimum of 500 
feet and 14 mile. However, the ceiling must be measured from the 
level of the heliport. Therefore, it is obvious that the operation will 
be penalized from a dependability standpoint by the added elevation 
of the building. 

To be successful the helicopter must be able to operate in a ter- 
minal area without materially affecting fixed-wing traffic or airport 
capacity. Accordingly, we have analyzed our own metropolitan area 
to see whether such an arrangement is possible. We are convinced that 
the helicopter can be operated independently of fixed-wing traffic in 
areas where the helicopter is beneath or between fixed-wing aircraft. 
It appears that the only time coordination will be necessary between 
fixed-wing and helicopter aircraft is when the helicopter must actually 
enter the airport to land or take-off at the terminal. Otherwise, if the 
helicopter stays within designated routes which will have a maximum 
width and altitude, its operation should be independent of fixed-wing 
trafic. The ability to operate in this fashion is an absolute require- 
ment and air traffic control and electronic personnel must accept this 
concept. 

As a summary, it can be said that the following factors must be 
considered in the selection of commercial heliport sites: 

1. Proximity to traffic generating centers. 

2. Vehicular accessibility and availability of public transporta- 
tion. 

3. Proximity to post office facilities. Since mail pay will be of 
major importance to the economic success of the helicopter 
in the initial stages, the importance of this factor is apparent. 

4. A site with sufficient size and proper elevation. Elevation 
ranging from ground level to that of a relatively low building 
seems preferable. The space needed for the landing area com- 
bined with the necessary parking facilities will require an 
area of a size that may often prove difficult to assemble in 
downtown sections. 

5. The location must be one that will allow helicopters to operate 
in conjunction with other helicopter traffic in the area without 
detrimental effect on fixed-wing traffic. 

6. Existing obstruction clearance and possibility of obtaining 
permanent approach protection by zoning or through natural 
means. 

7. The approach area should permit emergency landings in case 
of engine failure without serious damage to helicopter occu- 
pants or property owners. This requirement may later be 
eliminated by improvements in one-engine-out performance. 
Cost of site development. 

9. Possible effect on use of neighboring property as a result of 
noise of helicopter operations and air blast effects. 


ad 
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10. Practicability of providing refueling facilities. Bulk storage 
will be necessary and delivery by barge should be considered, 
where possible, to reduce costs. 

It appears that the terminal building and vehicular access space 
requirements for the heliport will involve a small area as compared 
to the total heliport area. It is visualized that functions and facilities 
will be somewhat of a mixture of airport and bus terminal facilities. 
The scope of the facilities will be very much on the order of those 
provided at a bus terminal for passengers where large volumes of traffic 
are handled with minimum accommodations, whereas the actual func- 
tions will be similar to an airline operation at an airport. 

Thus, we have need for gate positions, covered passenger access to 
those positions, small ticketing counters, a small baggage claim area, 
and provision for vehicular access. In addition, there will be need for 
a small control tower facility at major heliports, need for offices for 
airline operational functions (such as: dispatch, communications, ramp 
employees, pilot lounge, and ticket sales), and space for heliport 
management. The provision which should be made for visitors, spec- 
tators, and concessions will depend on the location and neighborhood. 

Regional planning of a heliport system is desirable for a successful 
and economic operation. Since the helicopter is a relatively expensive 
form of transportation, the choice of localities which it will serve must 
be made with care. If properly located, protected and operated, the 
heliport will provide over the years an increasingly important trans- 


portation facility for farseeing and aggressive communities. 
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UROPEAN railways offer a great variety of concessions in their 

passenger fare structure. Some, such as excursion, commutation, 
school, military, and multiple ride tickets, are well known in this 
country. Others, such as fare concessions to parents with several chil- 
dren, are relatively recent innovations on this side of the Atlantic, 
and are often subject to numerous restrictions. 

Still others, such as the regional or general abonnement, and the 
half fare abonnement, have had only very limited, if any, use in the 
United States. Such concessions, especially the latter, may offer possi- 
bilities for adaptation to air line use. 

The general abonnement is a ticket which permits unlimited travel 
in the geographical area and during the time period stated. The area 
may range from only a pair of adjacent stations to the entire nation; 
the time period, from four days to a year. Because of the relatively 
long distances involved even in local air travel, the general abonne- 
ment may have only limited adaptability to air conditions. Even so, 
possibly some local service lines might find it worth consideration. 

The general abonnement is essentially a technique for making 
transportation during the time period a fixed cost to the consumer. 
That may be compared with the calculations of an automobile owner. 
The automobile owner finds himself essentially faced with two kinds 
of cost: the costs of ownership and the costs of use. While there is some 
blending, the former are fixed in any one time period, and include 
obsolescence and insurance, and the latter vary with use and include 
gas, oil, lubrication, and tires. The ownership costs are substantial, 
and may often exceed the use costs. The result is to encourage the 
use of the automobile, since the additional costs of use per mile are 
less than average total costs per mile. The local service air line, whose 
principal competitor is often the passenger auto, is handicapped, be- 
cause its uniform fares represent some attempt, however rough, to 
cover average total costs. Thus the incremental cost of any particular 
trip is likely to be less by automobile than by common carrier. 

The general abonnement goes all the way in the other direction, 
making common carrier transportation during the validity of the ticket 
a fixed cost to the traveler. In European railway practice, the tickets 
are nominative and carry the photograph of the buyer. In Switzer- 
land for a supplement of a third, the ticket may be made good for 
alternative use by two persons. That feature can be persuasive to 
commercial firms, especially for providing transportation for their 
salesmen. 
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Sut air travel is relatively expensive, per minute, and to guard 
against the enthusiast, who might want to spend every waking, and 
even sleeping, moment in the plane, the general abonnement price 
in this country might have to be discouragingly high. The half fare 
abonnement offers an intermediate solution, the exploration of which 
by our airlines might be fruitful. 

The half fare abonnement is the European name for an identifica- 
tion card, sold for a substantial fee, which gives the purchaser the 
right to buy tickets at a reduction from the ordinary fare. In France 
and Switzerland the reduction is ordinarily 50%; in Italy only 40%. 
As with the general abonnement, half fare abonnements may be sold 
limited to fixed pairs of stations, or to regions, or to the entire nation. 
For example, in Switzerland, the half fare abonnement is sold for 65 
francs for three months, and 200 francs for a year. The owner of the 
card may then buy at half fare one way or round trip tickets in the 
class of his choice anwhere in the country. The fare structure of the 
Swiss Federal railways is a tapered distance scale, with a basic rate 
of progression for the initial 155 kilometers (10.3 centimes per kilo- 
meter in third class) , and lower rates for longer journeys (6.2 centimes 
per kilometer for the next 45 kilometers, and 4.2 centimes per kilo- 
meter for the distance beyond 200 kilometers). First, second, and 
third class fares are in the ratio 200: 140: 100. Round trip and circle 
trip fares are 150% of the one way fares. A different and usually higher 
fare structure often applies on the “private” railways, but the half fare 
abonnement also permits the purchase of half fare tickets on those lines. 

Continuing the example, it is 289 kilometers between Geneva and 
Ziirich, two major Swiss cities. The round trip fares are 33.80 francs 
in third class;,47.30 francs in second; and 67.60 francs in first. Thus 
the passenger who makes four round trips third class over that run 
(or equivalents) in three months would find it just worthwhile to 
buy a half fare abonnement, while the first class traveler would be on 
the margin if he went twice in the quarter. In either case, buying 
ordinary round trip tickets would cost 134.40 francs, but a half fare 
abonnement and half fare tickets would total only 132.60 francs. Thus 
half fare abonnements permit the traveler to make a calculation simi- 
lar to that with his automobile. But to the carrier their big advantage 
is that, once he has bought the ticket (or car) and committed himself 
to a substantial expenditure independent of use, he is encouraged to 
expand his travel. 

Of course, to the airline already operating at capacity, promotional 
fares are of no interest, at least not immediately. The purpose of 
promotional fares is to increase total revenue, and to increase it in 
such a way that expenses increase by a lesser amount. Net income, 
obviously, is thus improved. The conditions for such fares may exist, 
for example, at the ends of lines radiating from large cities. ‘The plane 
may be fully utilized leaving the metropolis, and develop an increasing 
number of empty seats toward the end of the run. A “break of gauge,” 
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with the awkward and time-consuming transfer of passengers and cargo 
to a smaller aircraft, is not always feasible. Such a situation is ideal 
for the introduction of a promotional fare. The difficulty with many 
forms of promotional fares is that they tend to spread and to break 
down the structure in areas where no reduction is necessary. The half 
rate abonnement is not wholly without that disadvantage, but in addi- 
tion to the possibility of geographical limitation it is limited personally 
to those who are regular customers (or pay as if they were) . 

Of course, if the passenger calculates correctly, he will not buy the 
half rate abonnement unless his unit transport costs are reduced: thus 
the carrier must expect a reduction of average revenue per passenger 
mile. Nevertheless, once the passenger has a half fare abonnement in 
hand, the fares to him appear proportionately reduced, and his travel 
is likely to increase. 

Management necessarily faces a difficult problem in setting the price 
of the half fare abonnement. European railways apply varying for- 
mulas, so that the abonnement may become a worthwhile purchase 
for some who exceed 700 miles a year, while in other circumstances 
3,000 miles or more a year may be necessary before the ticket becomes 
interesting. Much depends on the alternatives available to the traveler, 
and each country offers so many concessions in different forms that 
the optimum depends on the individual case. In the American con- 
text, any such experiments might well begin by setting the price of 
the abonnement somewhat higher than do the Europeans, since even 
the upper figure does not represent much travel either by American 
standards of mobility or in flying time. 

To the air line, whose costs are usually more or less equally divided 
between those directly related to flying and ground anda indirect costs, 
the half fare abonnement offers the promise of at least covering direct 
flying costs each time the passenger buys a flight ticket. The lump 
sum which he has paid in advance means that he is willing, at least 
for a limited time, to assume some fixed costs himself. 

These are pricing techniques which air line management might 

profitably study. They are flexible, and adaptable to particular route 
segments and time periods. The great problem is to offer concessions 
to those whose demand for air transport is price elastic, thus expanding 
gross revenue from that part of the market, without reducing fares to 
those whose demand is inelastic. But there may be route segments, 
routes, or even whole companies where a half price abonnement might 
improve gross revenues without requiring higher costs. 
_ The half fare abonnement represents a form of personal discrim- 
ination; it is difficult to know in advance whether it would meet with 
CAB approval. However, the abonnement could be purchased by 
anyone, while family plan fares, which seem by now to have obtained 
full acceptance, involve much greater discrimination. Yet for a bache- 
lor to obtain family plan fares requires much more drastic steps on 
his part than the mere outlay of the fixed sum required for the purchase 
of a half fare abonnement. 
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THE PROBLEM OF DELAY 


N May 27th, 1955, Chairman Ross Rizley of the Civil Aeronautics 
Board estimated in testimony before a Senate Sub-Committee on 
Appropriations that as of March 1, 1955, there were pending before 
the Board approximately 850 airline new route applications requiring 
hearings to be held pursuant to section 401 of the Civil Aeronautics 
Act of 1938, as amended, prior to final decision. Of this total 195 were 
less than 18 months old, 215 were between 18 months and 3 years 
old, and 445 had been docketed more than 3 years previously. At the 
present staffing level the Chairman estimated that 130 applications 
could be disposed of within the coming fiscal year.t Since 1 year 
earlier, then Chairman Gurney had noted only 650 pending route 
applications,? it is evident that at the current experienced rate of 
receipt of new dockets and processing of old ones, the Board is oper- 
ating in considerably increasing arrears.2 ‘The average number of 
CAB employees during fiscal year 1955 was 550 of whom only 16 were 
Hearing Examiners qualified to conduct economic proceedings. 

The appalling character of the task facing the CAB Examining 
and Opinion Writing staffs is illustrated by the length of the records 
in some of the principal cases now pending. For example, the tran- 
script in the Large Irregular Air Carrier Investigation, Docket No. 
5132, totaled 30,066 pages, covering 274 days in hearing; the Additional 
Southwest-Northeast Service Case, Docket No. 3255, totaled 7,766 
pages, covering 61 days of hearing; the Air Freight Forwarder Investi- 
gation, Docket No. 5947 et al., covered 6,940 pages of transcript and 
37 days of hearing; the New York-Chicago Service Case, Docket No. 
986 et al. entailed 4,059 pages and 29 days of hearing; the Denver 





1 Hearings before the Sub-Committee of the Committee on Appropriations 
U. S. Senate 84th Congress 1st Session on H.R. 6367 p. 267. ; 

2 Hearings before the Sub-Committee of the Committee on Appropriations, 
U. S. Senate 83rd Cong. 2nd Sess. on H.R. 8067 at p. 1966. ; 

3 The Chairman gave a somewhat more optimistic picture of the mail rate 
proceeding situation. There were 71 cases pending as of July 1, 1954, of which 
60 were estimated to be disposed of during fiscal 1955 with 51 new cases being 
opened. (P. 266 of Hearings in fn 1 above.) 
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Service Case, Docket No. 1841, covered 4,719 pages of transcript and 
37 days of hearing; and the ACTA-IMATA Commercial Charter 
Exchange Investigation, Docket No. 6580, covered 4,654 pages of 
transcript and 35 days of hearing. 

Some idea of the lapse of time involved in analyzing records of 
this size (which it should be noted do not include the voluminous 
written exhibits and prepared testimony) may be culled from the 
records of the Board’s Docket Section relating to the lag between the 
filing of briefs to the Examiner, and issuance of an Examiner’s initial 
decision and subsequently between time of submission of the case to 
the Board and issuance of its final decision. Thus, in the Pacific 
Northwest-Alaska Tariff Investigation, Docket No. 5067 et. al., where 
the transcript of hearing totaled 3,042 pages, 88 days elapsed between 
filing of briefs and initial decision, and 58 days between submission 
and final decision; in the Colonial-Eastern Merger Investigation, 
Docket No. 5666 et al., where the transcript totaled 5,719 pages, 73 
days ensued between briefs and initial decision and 209 between 
submission and final decision. Although the Flying Tiger-Slick Merger 
Investigation, Docket No. 6047 et al., consumed only 551 pages of 
testimony, the complexity of the case was such that 49 days elapsed 
between briefs and initial decision and 51 between submission and 
final decision. This is not a complete picture either; for it may be 
assumed that some progress was made during the period from close 
of hearing to filing of briefs unless the Examiner’s schedule was so 
overloaded as not to permit of any study of the record until briefs 
were filed. 

It is standard practice in CAB proceedings to require that affirma- 
tive testimony be reduced to written form for circulation in advance 
of the sponsoring witness’s appearance. In this manner direct exami- 
nation is practically reduced to elucidating minor corrections in exhib- 
its and written testimony and in some instances to furnishing some 
additional qualifications of the witness. As a result approximately 95 
percent of the average transcript is consumed by cross-examination and 
re-cross examination requiring exhaustive and time-consuming analy- 
sis, comparison, sifting and evaluation first in the preparation of the 
Examiner’s initial decision and again by the Opinion Writing Division 
in its draft of the Board’s final decision. The subject of the ensuing 
discussion will be to consider whether some cross-examination is 
unnecessary or even hazardous to the examining attorney and those 
appearing on his side of the issue; what, if anything, the Examiner 
can legally and, as a practical manner, accomplish to limit the extent 
of such cross-examination, and finally what remedies, if any, can be 
employed to alleviate this aspect of the problem of administrative 
delay. 

The events hereinafter described will be disguised or reconstructed 
in an attempt to preserve anonymity. Any similarity between any of 
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the characters and situations depicted and the reader of this article 
is unintentional and purely coincidental. 


RECAPITULATION OF PREPARED AFFIRMATIVE ‘TESTIMONY 


As Judge E. Barrett Prettyman of the District of Columbia Circuit 
Court of Appeals so aptly put it in a recent article on the same subject: 


“All too often lawyers seem to think it essential to demonstra- 
tion of their virility that they cross-examine every adverse witness. 

I sometimes think these lawyers read too many story books. It may 

be sad news to them, but the instances in which cross-examination 

has wrecked a competent witness are few indeed, especially in 

administrative proceedings, and, moreover, it is a fact that the best 
weapon with which to destroy hurtful evidence is a good capable 
witness in rebuttal.’”* 

Seldom is this admonition better illustrated than in the situation 
where counsel attempts, frequently line-by-line, to cross-examine a 
witness upon his carefully prepared written affirmative testimony. 
Thus in a recent case an intervenor trade association appeared in 
support of an exemption from all regulation by the Board, although 
the association was not then operating so as to come within the Board’s 
jurisdiction and did not contemplate such an operation in the near 
future. The witness presented a two and a half page document extoll- 
ing the virtues of free enterprise, voluntary cooperative associations 
and freedom from government regulation. Cross-examination of this 
witness consumed 96 pages of transcript involving the better part of 
a day on the stand. Some of the questions asked included the following: 


Q. “Is it your view with respect to Government regulation that 
regulation should in all cases come after abuses arise, rather 
than be prevented and be put into effect before the abuses occur? 

Q. “Do you think that abuses that have arisen in the surface field 
caused by associations in the surface field, as they have been 
presented to the Interstate Commerce Commission, should be 
considered by the Civil Aeronautics Board, by the Examiner, in 
determining whether the association should be regulated here? 

. “Now if the Government decides that there is such a public need 
for the applicants, and if it is deemed necessary to place these 
applicants under restrictive regulation, would it be wise under 
those conditions to allow their competitors for whom there may 
also be a public need to be entirely free from regulation? In 
other words, my question might very well be put: ‘Shall the 
applicants actually be issued a license to lose money or to be 
driven into bankruptcy?’ If the Civil Aeronautics Board deemed 
it necessary to place the applicants under regulations similar 
to the type of regulation it now has, is it your position that 
any competitive form of air carriage should not be placed under 
supervision or regulation?” 


These questions, although relevant to the issues, were so broad in 
scope as to allow the witness, whose position had been carefully pre- 





4“Reducing the Delay in Administrative Hearing” Judge E. Barrett Pretty- 
man, Vol. 39 American Bar Association Journal p. 966, 969 Nov. 1953. 
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pared presumably after extended conference with counsel, to elaborate 
his written testimony, filling in the omissions wherever possible, 
accentuating the high points with appropriate gestures and producing a 
vivid impression upon the presiding Examiner. The latter, then being 
in the last stages of a 37-day hearing, may not have had the time, or 
even perhaps the inclination, to have carefully studied the prepared 
testimony prior to the witness’s appearance. Nevertheless, even if the 
cold statement had been previously read by the Examiner, there is 
little doubt but that the embellishment caused by the point-by-point 
recapitulation of the direct testimony could not fail to have created 
a more telling effect. 


One of the other attorneys handled the situation more skillfully. 
Since the organization represented on the stand was not then engaged 
in the operation proposed to be regulated—and probably would not 
be thus engaged until some remote time in the future—he brushed 
aside the direct testimony as merely of academic interest. Had not 
the damage already been done, the Examiner might well have ignored 
the entire presentation instead of making it a basic tenet of his decision 
with respect to the parties then operating. 


Such redevelopment of direct testimony may be a proper technique 
for a Public Counsel or even for an Examiner struggling to dissect and 
more fully comprehend the issues in a complicated economic regula- 
tion proceeding. But where counsel in effect regurgitates his oppo- 
nent’s policy views in logical order, the result is an enlarged record, 
unduly time-consuming and expensive for all concerned, and extremely 
dangerous to the maintenance of the cross-examiner’s position. More- 
over, experience has shown that successful cross-examination is more 
often than not illogical in sequence. After all the witness either pre- 
pared or studied his statement in the form in which it was presented. 
Consequently inconsistencies or damaging admissions are more easily 
obtained if the order of examination is inverted—or better—scattered. 
The point is that a mere rehearsal of direct examination is not cross- 
examination at all. It is a waste of everyone’s time; it substantially 
increases the cost of litigation; worse, it may have a boomerang effect. 


Yet, the subject matter is relevant and material to the issues of the 
proceeding and is technically admissible as the opinion of an expert 
witness of many years actual experience in the field being regulated. 
An attempt by the Examiner to shut off the examination would prob- 
ably be met with the argument, plausible if unduly optimistic, that 
the examining attorney was properly attempting to demonstrate the 
absurdity of his opponent’s position. 

While frequently the Examiner may attempt to limit such cross- 
examination with the remark that policy disagreements should prop- 
erly be reserved for brief, the persistent attorney would appear to be 
within his rights to attempt to ferret out and destroy his opponent’s 
position and thereby transmit a quick impression to the Examiner— 
“jury” favorable to his client in advance of brief. After all an attorney 
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has no guarantee tha* an Examiner will read and consider every point 
in his brief. 

More recently there has been a tendency for some airline counsel 
to present a statement of the company’s position as a statement of 
counsel—not subject to cross-examination. Such a practice adequately 
informs all parties and the Examiner of the position of the party and 
avoids the possibility of encumbering the record with the type of 
futile cross-examination illustrated. 


CROSS-EXAMINATION FOR INFORMATION PURPOSES 


Mr. Justice Louis D. Brandeis once said: 

“The successful cross-examiner must possess a knowledge of the 
case which is greater than the sum of the knowledge possessed by 

all of the witnesses. You can represent the knowledge of the wit- 

nesses by a cluster of dots. One witness will know one dot on the 

edge of that cluster, one in the center, etc. Another will know a 

row of dots along one edge. Each witness knows, too, the line or 

lines connecting his dots. But the knowledge of the cross-examiner 
who is successful will be represented by the circle drawn around 

all the dots. Then, a witness may attempt to connect a dot within 

the circle to one without. Or he may attempt to draw a line 

tangent to the circle. It is when he makes these attempts that he is 

tripped up in cross-examination,”> 

All too frequently a situation has arisen where the cross-examiner, 
instead of confining the examination to matters within his own knowl- 
edge, asks a witness a broad, general, informative type of question the 
answers to which far from strengthening the cross-examiner’s case 
merely afford’s the witness an opportunity to furnish data favorable 
to his position which may have been omitted from the direct exami- 
nation. For example, in a recent case a certificated air carrier attorney 
was cross-examining a non-scheduled carrier witness with respect to 
his operations as follows: 

Q. “During the period that you were performing charter work for 

XYZ company, were you also successful in getting a return load 
to Phoenix from Los Angeles?” 

. “How did you get those return loads?” 

. Did you solicit any of these companies for that return busi- 
ness?” 

. “How many times have the applicants used your services?” 

. “Do you own the airplane that you now have?” 

. “And the five pilots are permanent employees?” 

The foregoing series of questions did not to any degree destroy 
the credibility of the witness or elicit admissions favorable to the 
cross-examiner’s theory of the case. On the other hand, it served to 
provide the record and the Examiner with additional information 
which, if anything, strengthened the impression which the witness was 





5 Quoted in “The Brandeis Guide to the Modern World,” edited by Alfred 
Lief, p. 315-316, published by Little, Brown and Company, 1941 
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attempting to convey, namely, that his was a soundly operated though 
small airline—energetic in its attempts to develop traffic. 

These questions should never have been put unless the cross- 
examiner knew the answers and also was certain that they were favor- 
able to his position. Moreover, this error may be compounded where 
the cross-examiner is but one of several parties on the same side of 
the issue. In that case the new data elicited from the witness may 
adversely affect all that attorney’s allies. 

The inherent danger of not knowing the answer to a question 
before it is put was clearly underlined in a recent airport safety case. 
During a morning session the regional chief pilot for the airline 
involved was asked to state how many complaints had been received 
from the other pilots of his region who had landed at the point in 
question. The answer was, “Three over a period of a year.” Some 
time after the noon recess another pilot witness took the stand—this 
time the safety representative for the airline’s union chapter. During 
direct examination nothing was said about the number of similar 
complaints received from other pilots. However, on cross-examination 
one of the local attorneys asked the witness the same question previ- 
ously asked of the regional chief pilot. The answer this time was “at 
least 15 complaints.” 

While it is true that this question and answer did not unduly 
burden the record, nevertheless, the situation is illustrative of the 
hazards of unnecessary and unprepared cross-examination. 

This “hit or miss” type of cross-examination for information pur- 
poses occurs frequently in long drawn-out proceedings where the 
attorneys, being hard pressed by other responsibilities, are unable to 
attend all the hearings. Many situations have arisen where counsel 
having been absent during an early session of the hearing will arrive 
perhaps several days later and innocently commence cross-examining 
on ground previously covered by other attorneys—this time eliciting 
responses from the witness which have had the benefit of reflection 
and counsel. The result is a confused record—not necessarily in all 
cases reflecting adversely upon the witness’s ultimate credibility since 
the answers given in the first instance may have been merely the result 
of incomplete thought which upon further reflection became more 
complete, logical, and effective. 

It may be contended that perhaps the matter would have been 
uncovered on redirect examination in any event. However, counsel 
do not always recover all elements of lost ground on redirect. More- 
over, occasionally, redirect occurs at the end of the day when the 
parties, and perhaps even the Examiner, may have become somewhat 
Weary; so that a prolonged re-examination may not receive the atten- 
tion that perhaps it deserves. Under these circumstances, it may be 
prudent for counsel to forego the privilege of redirect at least partially 
if not entirely, leaving unrepaired the damage suffered on cross. 

In any event the ejection of a telling “second-guess” reply to cross- 
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examination which is apparently spontaneous may have a more elec- 
trifying effect on the Examiner and serve to persuade him of the merit 
of the witness’s position much more effectively than if the answer had 
been given on redirect where it may be assumed to be self-serving and 
probably the result of a recess rehearsal. 


ASKING THE ULTIMATE QUESTION 


Francis L. Wellman once gave this advice concerning the cross- 

examiner who didn’t know when to halt after having scored a point: 
“Stop boring when you hit oil—many a man has bored clear 
through and let the oil run out of the bottom.’¢ 

Sometimes attorneys insist upon asking the witness, usually an 
airline executive, the ultimate proposition which the cross-examiner 
is trying to establish instead of stopping after the constituent factors 
have been identified leaving the conclusion to be drawn therefrom 
to be argued on brief. For example, if it is a part of the interrogator’s 
case that there is a need for an additional all-cargo service which the 
existing certificated carriers do not provide, a favorite method of attack 
is to ask the defending airline witness how many all-cargo type aircraft 
his company owns. In a recent case this question was asked and the 
witness replied: ‘““None—We sold our last DC-4 all-cargo plane three 
months ago.”” The cross-examiner scenting impending victory pursued 
further: 

Q. “So XYZ airline has no interest in providing all-cargo trans- 

portation, has it?” 

The witness obviously prepared for such a question answered in 
great detail, setting forth the experience of the company in providing 
carge service through combination passenger and cargo equipment 
and how its former all-cargo aircraft had not been fully utilized when 
in service with the result that it was deemed to be sound management 
policy to dispose of the all-cargo fleet. Had the ultimate question not 
been asked, a point would have been scored for later elaboration in 
brief; opposing counsel may have neglected to cover it on redirect, 
or the Examiner may have disregarded such redirect as obviously 
prepared during recess. 

Another illustration comes to mind. In a new route proceeding 
the following question was asked: 

Q. “Will you just clear me up, then—just how this St. Petersburg 

service is going to help you compete with XYZ airline between 
Miami and New Orleans?” 

The witness then replied in detail, setting forth the various reasons: 
why such an authorization would permit his company to operate 
schedules which might not otherwise be justified by intermediate 
traffic, why the intermediate point would be a point of traffic genera- 





6“The Art of Cross-Examination,” Francis L. Wellman, the MacMillan Com- 
pany, 1925. 
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tion which would enable his company to meet the competition which 
it faces from a rival airline thereby resulting in the strengthening of 
the entire route structure. 

Very clearly the witness had conveyed the complete theory of his 
case which was later to be reiterated in brief by his counsel thereby 
gaining the advantage of a quick impression on the Examiner. Needless 
to say the record was unnecessarily enlarged by several pages. Finally, 
the cross-examiner’s question was improperly phrased in that it not 
only sought to elicit the ultimate question at issue in the case but it 
also included one of the two greatest pitfalls in cross-examination: 
namely, questions commencing with the words “how” and “why.” 

By this time the reader, if he is a practicing attorney, has probably 
concluded that the root of the problem of shortening the record lies 
at the feet of the Examiner who sits idly by permitting useless material 
to enlarge the record without stepping in quickly with an exclusionary 
ruling to stem the overflow. 

Unfortunately, however, the courts do not appear to agree with 
this view of the Examiner’s function. 


THE Proper ROLE OF THE EXAMINER 


When questions are asked which are outside the scope of proper 
cross-examination and no objection is raised, the Examiner finds 
himself in this dilemma: if he steps in to stop the examination he 
may appear to be favoring one side or the other—especially, if the 
question is relevant and material but is also of the type that is likely 
to boomerang against the cross-examiner and therefore no objection 
is raised by opposing counsel. Secondly, if the Examiner intervenes, 
the probability is that the cross-examiner will object and state the 
reasons for desiring to ask the question, his opponent will counter- 
argue and as a result more space is consumed on the record than if 
the Examiner had simply allowed the question to be answered without 
interruption in the first place. 

At least three courts have spoken out against Examiner interfer- 
ence. In Associated Laboratories v. F.T.C. 150 F 2nd 629 (CCA 
2-1945) the Examiner’s exclusion of borderline irrelevant evidence 
was upheld but the Court said at p. 630: 

“,.. we should have been better satisfied had he let it in. Irrelevant 

evidence will of course inevitably to some extent prolong a trial; 

but ordinarily that is the only issue at stake in its admission; and 

it is almost always better to let it in, unless it will consume too 

much time, or unless it is palpably not offered in good faith. To 

exclude it is often to invite nice questions of dialectic, which are 

the curse of the whole law of evidence, and which only serve to 

confuse those engaged in the trial and to provoke idle appeals, 

as here.” 

In Samuel H. Moss, Inc. v. Federal Trade Commission, 148 F. 2d 
378 (CCA 2, 1945), cert. den. 326 U. S. 734 (1945) —the same Circuit 
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Court criticized a strict ruling on relevancy in the following terms at 
p- 380: 


“.. if the case was to be tried with strictness, the examiner 
was right. It is quite true that if he had not so tried it a less 
confusing record would have resulted. Why either he or the Com- 
mission’s attorney should have thought it desirable to be so formal 
about the admission of evidence, we cannot understand. Even in 
criminal trials to a jury it is better, nine times out of ten, to 
admit, than to exclude evidence, and in such proceedings as these 
the only conceivable interest that can suffer by admitting any 
evidence is the time lost, which is seldom as much as that inevit- 
ably lost by idle bickering about irrelevancy or incompetence. In 
the case at bar it chances that no injustice was done, but we take 
this occasion to point out the danger always involved in conducting 
such a proceeding in such a spirit, and the absence of any advan- 
tage in depriving either the Commission or ourselves of all evidence 
which can conceivably throw any light upon the controversy.” 


In Donnelley Garment Co. v. NLRB 123 F 2d 215 (1941) 
Court stated at p. 224: 


“|. . we expressed the opinion that the practice which should 
be followed by a trial examiner in taking evidence and ruling upon 
objections to evidence is that which applies to special masters in 
equity proceedings, and ‘that the record should contain all evidence 
offered by any party in interest, except such as is palpably incom- 
petent : If the record on review contains not only all evi- 
dence which was clearly admissible, but also all evidence of doubtful 
admissibility, the court which is called upon to review the case 
can usually make an end of it, whereas if evidence was excluded 
which that court regards as having been admissible, a new trial or 
rehearing cannot be avoided.” 


See also NLRB v. Washington Dehydrating Food Co. 118 F. 2d 
980, 986 (CCA-9th 1941), where the Examiner who cut short cross- 
examination in a labor relations proceeding was held to have been 
biased on that ground, inter alia. 

Congress has also tied the hands of the Examiner to some extent. 
Thus, Section 7 (c) of the Administrative Procedure Act provides: 

“Every party shall have the right . . . to conduct such cross- 


examination as may be required for a full and true disclosure of 
the facts.” 


However, the House Committee Report on this section at first 
glance appears to enhance the power of the Examiner to control 
cross-examination. It provides as follows: 


“The provision on its face does not confer a right of so-called 
‘unlimited’ cross-examination. Presiding officers will have to make 
the necessary initial determination whether the cross-examination 
is pressed to unreasonable lengths by a party or whether it is 
required for the ‘full and true disclosure of the facts’ stated in the 
provision. Nor is it the intention to eliminate the authority to 
agencies to confer sound discretion upon presiding officers in the 
matter of its extent. The test is—as the section states whether it 
is required ‘for a full and true disclosure of the facts.’ In many 
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rule-making proceedings where the subject matter and evidence 
are broadly economic or statistical in character and the parties or 
witnesses numerous, the direct or rebuttal evidence may be of such 
a nature that cross-examination adds nothing substantial to the 
record and unnecessarily prolongs the hearings. The right of cross- 
examination extends, in a proper case, to written evidence sub- 
mitted pursuant to the last sentence of the section as well as to 
cases, in which oral or documentary evidence is received in open 
hearing... .”7 


If the Committee Report had stopped at that point it might be 
said that the Examiner’s problem was solved, but unfortunately the 
Report continued: 


“... To the extent that cross-examination is necessary to bring 
out the truth, the party must have it.’”’§ 


Moreover, the problem of limiting cross-examination is complicated 
by the broad definition of public interest and public convenience and 
necessity considerations found in the Civil Aeronautics Act.® Thus, 
even though particular cross-examination may be unnecessary, if the 
interrogator is adamant in pressing his questions, it is difficult indeed 
for an Examiner reasonably to exclude them as irrelevant or immate- 
rial to the issues involved in a CAB proceeding in view of the latitude 
encompassed by section 2. ° 


On the other hand Professor Kenneth Culp Davis believes that 
cross-examination of so-called legislative facts is both unnecessary and 
objectionable. In his treatise on Administrative Law he states: 


“After all, probably the brief and the oral argument are the 
most usual vehicles for presenting legislative facts. This is true 
not merely when a so-called Brandeis brief is used, but it is also 
true of the conventional brief or argument, in which factual obser- 
vations are necessarily interwoven with other materials. Cross- 
examination is frequently not only unnecessary for legislative facts 
but affirmatively objectionable because of its awkwardness, as the 
experience of such agencies as the Wage and Hour Division and of 
the Food and Drug Administration rather clearly shows. See, e.g., 
Att’y Gen. Comm. Ad. Proc. Monograph, FLSA 38 (1940): ‘...a 
major stumbling block to the free utilization of available informa- 





779th Congress 2d Session Senate Document 248 p. 271. 

8 Id. See to same effect Senate Committee Report id p. 209. 

9 Section 2 

“(a) The encouragement and development of an air-transportation system 
properly adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and of the national defense; 

“(b) The regulation of air transportation in such manner as to recognize 
and preserve the inherent advantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such transportation by, air carriers; 

“(c) The promotion of adequate, economical, and efficient service by air 
carriers at reasonable charges, without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive practices; 

“(d) Competition to the extent necessary to assure the sound development 
of an air-transportation system properly adapted to the needs of the foreign and 
—— commerce of the United States, of the Postal Service, and of the national 

efense; 

“(e) The regulation of air commerce in such manner as to best promote its 
development and safety; and 

“(f) The encouragement and development of civil aeronautics.” 
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tion has been cross-examination. ... [The] insistence upon cross- 

examination . .. has tended to lengthen and clog the record.’ A 

reading of the records of wage-order hearings discloses lamentably 

few nuggets in the battle of lawyers’ wits. One need only read 

through the more than 100 pages devoted to an attorney’s endless 

cross-examination of an economist . . . to realize that cross-exami- 

nation may not be the best method of elucidating facts.’’!° 

A substantial stride forward has been taken by the President’s 
Conference on Administrative Procedure in its report receipted by 
the President on March 3, 1955. Recommendation B1 relating to 
“Exclusion of Evidence” provides as follows: 

“|. . That the United States Courts be urged to encourage hear- 
ing officers and agencies in formal administrative proceedings to 
exclude irrelevant, immaterial and repetitious evidence.’’!! 


CONCLUSION 


The situation calls for a revived spirit of cooperation among attor- 
neys, Examiners, The Board and the Courts in the task of limiting 
cross-examination and thereby cutting the cost of litigation and reduc- 
ing the delay which affects the right of litigants further down on the 
calendar to early relief. 

Lawyers should restrain their natural instinct for too great detail. 
Complicated economic regulatory proceedings are seldom if ever 
decided upon the basis of minutiae. As has been shown, unduly 
meticulous and persistent cross-examination is a frequently unneces- 


sary and often dangerous procedure which may produce an opposite 
effect upon the Examiner than the one intended. Concentration upon 
the highlight propositions to be established and greater reliance upon 
rebuttal witnesses would be helpful to the cause of shortening the 





10 “Administrative Law” by Kenneth Culp Davis published by West Publish- 
ing Co. 1951 p. 498 fn 71. The author defines legislative facts as “those a tribunal 
seeks in order to assist itself in the legislative process of creating law or deter- 
mining policy. Legislative facts are ordinarily general and do not concern merely 
the immediate parties.” Id p. 487. 

- 11JIn its comment on this recommendation the Conference stated in part as 
ollows: 

“This Conference concurs in the views expressed py the Judicial Conference 
when, by adopting the Report of its Advisory Committee on Administrative Pro- 
cedure on September 24-26, 1951, it stated (on p. 5 of the Report) as follows: 
‘... The tendency on the part of hearing officers to excessive leniency (in admit- 
ting irrelevant and immaterial evidence) has been due principally to the attitude 
of the regulatory agencies themselves and of the Federal courts, which have 
criticized hearing officers for excluding evidence of doubtful relevancy in unwar- 
rantedly sweeping terms. 

“<The resulting reaction on the part of hearing officers has been an unwar- 
ranted degree of liberality in the reception of evidence. In fact, many courts, 
agencies, hearing officers, and members of the Bar, both government and private, 
have had a fixed attitude against any restriction of evidence in administrative 
proceedings. That attitude is a prime cause of the conditions (excessive delay 
and expense and unduly voluminous records) here considered. Without a reversal 
of that attitude on the part of all concerned, no remedial steps can be effective .. he 

“In the course of this Conference’s work, there has been found confirmation 
of the marked influence of judicial criticism upon the attitude of hearing officers 
in admitting evidence. It is believed that much would be accomplished to counter- 
act excessive leniency by the expression of occasional words of encouragement in 
court opinions directed to the hearing officer who has correctly excluded evidence. 
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record and might also be more effective advocacy. If counsel feel that 
curtailed cross-examination is too cryptic or subtle for the full under- 
standing of the Examiner before the case has been briefed, perhaps a 
short oral argument at the close of the hearing should be held so that 
counsel may sum up the facts believed to have been established much 
as the summation before a jury in civil and criminal courts. A healthy 
and effective step in the right direction is that taken by attorneys who 
reduce policy testimony to statements of counsel not subject to cross- 
examination. 

On our part we Examiners should be more willing to risk reversal 
by stepping in quickly with an exclusionary ruling before needless 
colloquy between counsel and witness over policy considerations 
hopelessly clutters the record at the expense of all parties concerned. 
Examiners should limit cross-examination to factual matters. Cross- 
examination on opinion testimony should be closely confined to 
legitimate areas such as impeachment by prior inconsistent testimony 
or qualifications as an expert. It should never be permitted to degen- 
erate into a debate between counsel and witness over policy matters. 
Repetitious questioning by attorneys who have not been in attendance 
throughout the hearing should be ruled out of order. More extended 
use of off-the-record resolution of colloquy between counsel and be- 
tween counsel and witness should be employed followed by a short 
summarization of the agreement by the Examiner on the record subject 
to exception or amendment by participating counsel. 

However, there is nothing that an Examiner can or properly should 
do to eliminate hazardous cross-examination. This is a matter of self- 
control on the part of attorneys in the interest of their clients as well 
as their professional standing. There is a real place for skillful cross- 
examination in CAB proceedings by uncovering prior inconsistent 
testimony, identifying false logic in preparing forecasts of traffic and 
operating costs, and exposing outright errors in computations and 
purported facts of fitness and ability—to name a few areas. But if one 
of the purposes of cross-examination is to discredit a witness in the 
eyes of the Examiner—jury, unless the question is so narrowly phrased 
as to permit only one line of response and the cross-examiner knows 
that such a response must of necessity be favorable to his position— 
the question had better not be posed. 

The Board and the Courts should stand ready to affirm the Exam- 
iner who, without acting arbitrarily, attempts to keep the record 
within reasonable bounds. Part of the task of judicial administration 
is the expeditious processing of applications and petitions for relief. 
Often justice too long delayed is not justice at all. Applicants for 
licenses cannot be expected to earmark capital for new ventures for 
too many years while awaiting their approval. The Board and the 
Courts, in recognition of this situation, should reconsider and reverse 
the philosophy of the cited decisions which discourage the Examiner 
who takes a short stride toward expediting administrative proceedings 
by limiting cross-examination strictly to legitimate areas. 
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INTRODUCTION 


HE air transportation industry can be said to have attained matur- 

ity in the last ten years. Since it practically grew up during World 
War II, it reached a state in its development almost overnight that the 
railroads were nearly half a century in reaching. Since questions of 
extended and continuing growth are more the concern of national 
policy than a response to the demands for service, there is no direct 
parallel to be found in other public utilities to the development 
observed in air transportation. 

With recognition from the beginning of how important air trans- 
port is to the postal service and national defense, it has been treated 
as an “infant industry” by means of the mail pay subsidy. It is this 
subsidy feature which obscures the problems of rate making and has 
caused the policy as set forth by the Congress and as interpreted by 
the Civil Aeronautics Board to be a distinct departure from the 
regulation of other forms of domestic transport. 

On the subject of rate making, one would expect regulation by a 
new agency to follow the pattern set by the past experience in public 
utility and transportation law. It is rather surprising, therefore, to 
find the CAB in radical departure from the usual ideas concerning 
valuation and fair return when arriving at the rate making decisions. 
Perhaps an explanation is to be found in the statement of Judge 
Stanley when he said: 

In adapting the general principles to the newest mode of trans- 
portation, it is not altogether “‘putting new wine in old bottles.” 
Although the same principles must obtain and be applied, the law 
of aeronautics cannot be completely synchronized with the law per- 
taining to other agencies, for it must be modified to meet the traffic 
problems of the novel method. 

In many important respects, the rate determining characteristics 
of air transportation are unique. Since passenger rates developed in 
response to high costs, they were originally near the top of the measure 
“what the traffic will bear.” Because these rates have shown a con- 


1 Casteel v. American Airways, 88 S. W. (2) 976, 261, Ky. 818 (1835). 
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sistent downward trend since 1926 in the effort of the air carriers to 
gauge the rate that would “move the traffic” by air in competition with 
surface carriers, air rates have not been an object of public concern 
in the way that railroad freight rates were under scrutiny at the incep- 
tion of government regulation. Valuation and costs have therefore 
not been given the consideration as a basis for passenger rates so much 
as they have entered into computations concerned with the determina- 
tion of air mail pay. 


Bases for Early Mail Rates 


In the earliest period rates of pay were set by contract bids which 
were competitive only when more than one commercial operator was 
prepared to offer the service. No attempt was made to base rates on 
costs of operation. The first cost studies were made in 1929 and were 
the bases for the Watres Act? which set forth the mail pay formula con- 
trolling for the years 1930 to 1939. Under the provisions of this act 
an attempt was made to adjust rates of mail pay to differences in load 
and operating costs by the application of increased compensation for 
operating ‘‘variables” such as bad terrain, night flying and for special 
features to encourage safe operation. There was no provision for the 
determination of rates on the basis of cost experience and no use was 
made of valuation as a rate determining factor. ‘Though the Interstate 
Commerce Commission was instructed by the Air Mail Act of 19348 
to use costs in the determination of rates, in a decision handed down 
in 1935* the rate formula established by the Watres Act was continued. 
This action of the Interstate Commerce Commission during the early 
period in effect emasculated the rate provisions of the Act of 1934 and 
negated the responsibility placed upon it by Congress, as its rate 
making authority was little exercised. 

Prior to the passage of the Civil Aeronautics Act® in 1938, there 
was no provision for the regulation of the rates charged by the air 
carriers for the transportation of persons and/or property other than 
mail. Until 1939 transportation by air did not attract a large volume 
of traffic, although passenger rates were steadily reduced. Fares were 
halved between 1929 and 1932 in an effort to popularize travel by air 
and volume did move steadily upward, increasing seventy fold in the 
following eight years.? But this early development was dwarfed by the 
spectacular growth following World War II, bringing with it new 
problems of rate determination. Prior to 1938, express and freight 
shipments were not carried in significant volume and did not consti- 
tute a rate problem such as they became after 1945. Lucrative air mail 
payments in the period prior to 1938 may have dulled initiative but 





245 Stat. L 259 (1930). 

3 48 Stat. 1. 933 (1934). Known as the Black-McKellar Act. 
4206 ICC 675 (1935). 

5 Public No. 706, 75th Cong. Chap. 601, 3d Sess., 1938. 


6 Air Transport Association of America, Washington, D. C., Air Transport 
Facts and Figures, 1948, p. 6. 
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they did allow a high degree of competition in the establishment of 
passenger fares toward ever lower levels. 

For several years following the transfer of authority to the Civil 
Aeronautics Board, this agency was not faced with a problem involving 
the relationship between the cost of providing the service and the air 
maii payments for that service. However, in 1942 the Board was 
called upon to determine a rate for the carriage of air mail based upon 
the cost of this service relatively free from subsidy element for a 
carrier which had developed profitable revenues from the transporting 
of passengers and express. 


The Civil Aeronautics Act 


The new act passed in 1938 gave the regulatory agency complete 
control over all air carrier rates, including air mail pay. The Board, 
accepting this responsibility, in a statement in one of the early cases 
outlined the task as one of determining a compensatory rate; one that 
would not violate the Federal Constitution by taking property without 
due process; as well as one that would conform to the Act itself, which 
charges that the rate be fair and reasonable.’? In clarifying the basic 
distinction between these two functions, the Board quoted the dissent 
of Justice Brandeis to the majority opinion in the case of the Southwest 
Bell Telephone Co. v. The Public Service Commission, in which he 
said: 


The compensation which the constitution guarantees an oppor- 
tunity to each is the reasonable cost of conducting the business. 


Cost includes not only operating expenses, but also capital charges. 

Capital charges cover the allowance, by the way of interest, for 

the use of capital, whatever the nature of the security issue there- 

fore; the allowance for the risk insured, and enough more to attract 
capital. The reasonable rate to be prescribed by the commission may 
allow an efficiently managed concern much more.§ 

There is a marginal field between the fair and reasonable rate as 
contemplated by legislative enactment and a barely compensatory rate 
which the Constitution requires. It is in this field that the discrimina- 
tion and judgment of the administrative body must provide the incen- 
tive to management and the stimulus to pioneering initiative that is 
sO necessary to a young and growing industry. The Board considered 
that this distinction had been neglected by other regulatory agencies. 

The fact that regulatory commissions, confusing their function 
with the court’s function, have frequently adopted the standards 

of just compensation required by the Constitution as their guide 

in determining fair and reasonable rates, and thereby eliminated 

the margin between the compensatory rate and the reasonable rate, 

does not justify a repetition by this Board of a practice which, if 
there applied, would obstruct the fulfillment of the objectives of 
the Civil Aeronautics Act.® 





7 Civil Aeronautics Act, Sec. 2; also, 3 CAB 783 (1942). 
8 262 US 276 (1923). 
93 CAB 828, (1942). 
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In a declaration aimed at further freeing itself from the inherited 
terminology and the reasoning of previous regulatory commissions and 
subsequent court decisions, the Board denied the validity of this 
experience and judgment. 

This Board in exercising its rate making functions has never 
and does not now measure the reasonableness of the rate in terms 

of a fair return upon so-called “fair value’ of the property used 

and useful in the public service. One of the primary factors which 

is frequently controlling, in determining the fair value of such 
property is its reproduction cost less depreciation. We believe that 
experience has proved such method to be administratively and 
economically unsound; its application to public regulated enterprise 
during the past four decades has placed upon state and federal 
regulatory agencies a burdensome, complex, expensive and futile 
task. Recent opinions of the members of the Supreme Court of the 

United States add to the weight of notable dissents by the members 

of the court in the past in further reducing the prestige of this 

rate-making formula.!° 

Having stated its objective in determining a rate that is fair and 
reasonable under the Act, the Board continued an analysis of the stand- 
ards set up for that purpose by the Act; an analysis which is useful in 
evaluating the current rate making policy of the Board. 

First, the Act expressly directs the Board in fixing air mail rates 
to consider conditions “peculiar to transportation by aircraft and to 
the particular air carrier or class of air carriers”; it directs the Board to 

... take into consideration among other things ... the need of 
each such carrier for compensation for the transportation of mail 
sufficient to insure the performance of such service, and together 
with all other revenue of the air carrier, to enable such air carrier 
under honest, economical, and efficient management, to maintain 
and continue the development of air transportation to the extent 
and of the character and quality required for the commerce of the 

United States, the Postal Service and the national defense.11 

In this interpretation of the law it was held that the federal policy 
preceding the passage of the Act as well as the legislative history, clearly 
revealed the significance of the mandate given the Board by the last 
sentence of this section of the Act. This was judged by the Board to 
mean that the “compensation” to be paid the air carrier was not merely 
reimbursement for a service performed but the use of the mail pay- 
ments here was a statutory device to gain national objectives far above 
the interests of the postal service alone. Because of its intent to create 
a national air transportation system, the Congress inserted the carefully 
worded “need formula” in the Act to guide the Board in fixing air 
mail payments and it was this particular formula that led the Board 
to disregard the traditionally accepted standards of public utility rate 
making. 

Section 406 (b), more than any other passage of the Civil Aero- 
nautics Act, discloses the basic differences between the dual devel- 


103 CAB 770, 778 (1942). 
11 Sec. 406. (b). 
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opment and regulatory objective of the ordinary statute designed 
for the control of public utility rates. This Board would not be able 
to approach soundly its rate-making function in disregard of this 
essential difference during the period the carriers are building to 
a position sufficient to enable them to accomplish these broad objec- 
tives without including payments therefor in the mail rates.12 

This would indicate that other methods would be adopted when a 
subsidy is no longer needed. In one of the early cases, the Board, faced 
with the determination of a rate for air mail pay in which no subsidy 
element was needed, appeared unprepared for the decision. It was 
pointed out that the law required the carrier to transport the mail 
if authorized to do so and that in return, the carrier was entitled to 
fair and reasonable rates for such service. There was also the require- 
ment that the Government may not take property without due process 
of law, which condition would obtain if the rates were set too low. 

This necessarily means that there is such a minimum rate for 
these (mail) services separately considered (i.e. apart from pas- 
senger and property transportation services) which must be deter- 
mined by the Board. It is obvious that in order to reach such a 
determination we must exercise our judgment as to the proper 
amount of investment and operating costs properly allocable to the 
mail service, keeping in mind, however, that such allocated cost is 
but one of the considerations upon which a judgment may be 
formed as the fair and reasonable rate.!8 

In this case, the examiner had recommended that investment and 
cost be allocated between commercial and mail service, but an absence 
of suitable records upon which to make this allocation made it imprac- 
tical to attempt to make such an allocation so the Board arrived at 
what amounted to a “judgment” rate based upon over-all costs. In 
making this decision, the Board estimated that mail traffic would 
represent 11.3 per cent of the total traffic in pound miles. The portion 
of the total investment used in providing air mail service was therefore 
taken as 11.3 per cent, which was allocated to the air mail cost as well 
as a proportionate share of other expenses resulting in a total cost of 
0.132 mills per pound-mile for mail transport.'* 

After thus determining the allocated cost for carrying the mail, the 
Board awarded a “‘judgment”’ rate of 0.3 mills per pound-mile because 
the payment was within the post-office revenues; airmail operation 
imposed special operating rigidities on the carrier; expected earnings 
from passenger traffic was 228 mills per pound-mile and there was no 
reasonable basis for making the mail rate less; and, the belief that mail 
pay should make its contribution to the trend toward decreasing cost 
of operations. It was also observed that this carrier had a record of 
exceptionally low costs attributable to a high standard of efficiency 
and economy and the profits accruing from this rate would be a reward 





123 CAB 328, 335 (1942). 
183 CAB 733, 754 (1942). 
14 Jbid., p. 755. 
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to management. The Board advanced the theory that a fair and rea- 
sonable rate cannot be a mathematical conclusion. 


The First “Service” Rate 


The .3 mill rate made effective by this decision became the basis 
for “service” pay rates when, in 1946 the Board brought show cause 
order against the “Big Four” lines, Eastern, United, ITWA, and Ameri- 
can. The theory was advanced by the Board that all four lines were 
self-sufficient and that the service rate under which they were receiving 
payment was excessive. The factors considered and the policy expressed 
by the Board at this time formed the basis for a new rate more closely 
related to the cost of the service performed, but still containing ele- 
ments of a “judgment” rate, according to the separate opinion of a 
dissenting Board Member, rather than being wholly a “service” rate.1® 

As a basis for this decision, revenue and expense data for each 
company were collected and separated as to mail and non-mail, stated 
as totals in cents per revenue mile. Finally, the operating profit after 
taxes was found as a percentage of the required investment. 

In the determination of what constituted the required investment, 
the following items were allowed: 

(1) Working capital; to be a part of the rate base, three months 
operating expense, exclusive of depreciation, was allowed. 

(2) Investment and special funds. 

(8) Flight equipment allowance; consideration was given to the 
factor of growth and allowance was made for equipment neces- 
sary to an expanding service. 

(4) Other operating property and equipment. 

(5) Long term operating property prepayments.1¢ 

In its calculations, the Board started from the experience of the indi- 
vidual company for the previous year as found in its accounting records. 
Then adjusting these data to provide for future developments, allow- 
ing for growth, improved service, price changes and traffic conditions, 
an estimate of the desirable future financial structure was derived. 
However, this valuation was not used as a rate base but reference was 
made to it to show that expected revenue from the rate set would be 
adequate. 

In using these data, the Board stressed the dynamic characteristics 
of the post-war period and their influence on cost allocation. It was 
held that: 

Over-all costs provide a better basis for judgment in setting the 
air mail rates than allocated costs. Substantial over-all unit ton- 
mile costs would currently prevail if loads were reduced to a level 
consistent with good public service. Little basis exists for accurate 
estimates of the different categories of costs for new types of 
equipment soon to be available. Neither the magnitude nor the 
timing of changes in traffic loads can be forecast with confidence. 
With traffic loads reduced to generally satisfactory levels, the over- 


15 6 CAB 515, 559 (1946). 
166 CAB 581, 5938, appendix 3. (1946). 
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all unit ton-mile costs which now prevail could be less than the 
average allocated unit ton-mile costs actually realizable over the 
entire transitional period, unless, in the meantime, sizeable oper- 
ating economies are achieved by the air lines. We therefore con- 
clude that no useful purpose will be served at this time by allocation 
of the over-all costs between the mail and non-mail services.17 


In another case the Board repeated its criticism of the principle of 
“a fair return upon the so-called ‘fair value’ of the property used and 
useful in the public service” as the criteria of a reasonable rate.'§ 


When this view-point was first announced by the majority of the 
Board, one member disagreed, maintaining: 


... that mail rates (should) be based on an allocation of expense 
and investment between mail and commercial services and that the 
mail rate which was established should compensate the carrier for 
the cost of the mail services so determined plus a 15% net return 
on the investment allocated to mail service. Taking into considera- 
tion the difficulty and errors of forecasting and the possible imper- 
fections in the method of allocating expense and investment a 15% 
net return might actually earn close to 10% net return on his mail 
investment, a return which appears reasonable to me.!9 


In accepting the new lower rate adopted at the close of the war, 
this dissenting Member held that it still contained elements of subsidy 
and that it retained many features of a “judgment rate . . . a rate that 
is based substantially on non-cost considerations.”*° He indicated that 
he considered the uniformity in application of the rate as desirable in 
the transitional period for the following reasons: 


I interpret the Board’s present action as basing the present 
service mail rate on standards broader than the operating results 
of a single carrier. Now that the war is ended, strict control over 
profits on the mail service of an individual carrier no longer stands 
out as the factor of primary importance. It must be considered 
relatively with the factors of stimulating and rewarding the car- 
riers to undertake new services and to persist in bringing additional 
economy and efficiency into their operations. To this end it appears 
desirable to retain uniformity in mail rates for service carriers, 
particularly at a time when there is not only substantial uniformity 
in the service performed for the Post Office Department but when 
much of the air transport service now being offered is highly com- 
petitive. . . . It should be noted, however, that consideration of 
broader standards than operating results of an individual carrier 
does not in itself invalidate the use of costs as a proper basis for 
establishing service mail rates. Instead it would seem that when 
the Board broadens its considerations to include a group of carriers 
attention would shift from the reasonable cost of individual carriers 
to the reasonable average cost of the group of carriers as a whole. 
If a uniform service mail rate is established to provide fair and 
reasonable return in relation to the average costs of a group of 
carriers the net return to each carrier would depend upon its per- 





176 CAB 387 (1946). 

18 7 CAB 387 (1946). 

19 4 CAB 23, 51 (1944); Member Harllee Branch. 
206 CAB 551, 559 (1946). 
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formance relative to the performance of the other carriers within 

the group.?! 

The Board was cognizant of the danger that a non-cost rate under 
conditions of presumed self-sufficiency might establish a precedent and 
denied any intention “to either endorse or enunciate any new phi- 
losophy or long range principle of rate making.” ‘The announced 
purpose was to provide security ‘“‘against risks inherent in the dynamic 
and uncharted transitional period ahead.’’”? 

The rate provided at that time, that was estimated to return more 
than 15 per cent on the required investment, soon proved insufficient 
as the transitional period proved too dynamic for the estimate. In the 
following year two of the four lines declared to be self-sufficient showed 
substantial losses?* and in 1947, Eastern was the only major domestic 
line to show an annual profit.24 It was well that the mail rate estab- 
lished in 1946 had been set on a temporary basis. Though non-cost 
considerations had been the prominent factors in air mail rates, the 
tendency had been to keep the determination of a reasonable rate 
flexible; open to adjustment as conditions changed. The initiation of 
procedure of adjustment is the privilege of either the carrier or the 
Board, whichever may feel the burden of an inequity. There had been 
some demand that a permanent rate be established and a later decision 
which brought revision of the ton-mile rate of 45 cents was a move in 
that direction. 


Self-sufficiency 


Developing the theory, expressed in a previous decision, that the 
reasonable rate for the self-sufficient carrier is a service rate and not 
a need rate, the Board stated the opinion that five large domestic 
carriers, Eastern, United, American, TWA, and Northwest were self- 
sufficient as that term was defined by the Board. They had attained 


. that state in the carrier’s economic development at which 
under honest, economical, and efficient management, the volume 
and character of non-mail services required in the public interest 
may be fully supported by the revenues derived from such services 
under fair and reasonable rates to the public.25 


Seven areas in which self-sufficiency must be attained were suggested 
by the Board: 


(1) Technological development sufficient to permit safe and reliable 
operation at cost commensurate with the value of service. 

(2) Public acceptance of air transportation sufficient to insure 
effective demand at reasonable prices. 

(3) Value of service sufficient to insure large-scale demand. 

(4) Capital sufficiently available to permit the realization of maxi- 
mum market potential. 

(5) Sufficient volume to reduce unit costs. 


21 Tbid. 

226 CAB 581, 587 (1946). 

23 American Aviation, “a 1, 1947, p. 18. 

24 Ibid., May 1, 1948, p 

25 CAB, Order Serial — E-1351-1355 incl., March 29, 1948. 
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(6) Traffic density sufficient to permit a high degree of utilization. 
(7) Sufficient volume and traffic density to allow economic utiliza- 
tion of modern and efficient equipment.2¢ 
Carriers in advantageous circumstances in these seven characteristics 
are obviously able to sustain a profitable level of income without gov- 
ernment subsidy. The Board considered that since the five carriers 
under examination had, in its opinion, attained self-sufficiency there 
also existed a condition of comparability between them that had been 
observed in a previous case. As further tests of this theory, the Board 
tabulated the basic operating characteristics, classified as to size and 
volume factors, density and plant utilization factors, and operational 
factors. The experience of the five carriers thus analyzed led the Board 
to the conclusion that in the relationship of the cost factors considered, 
the carriers were also comparable. Any differences that did exist were 
thought to be the result of 
. Management decisions for which the stockholders should 

properly hold management responsible. . . . It would be manifestly 

inequitable to the public interest, however, to use the mail pay as 

a means of equalizing the current earnings of carriers by estab- 

lishing different individual rates, if on the basis of similar manage- 

ment approaches to current operating problems, the opportunities 

for earning reasonable profits were approximately equal under 

uniform mail rates.?7 

Consequently, the Board held to its previous declaration in favor 
of a uniform rate of mail pay but evolved a new formula, to be uni- 
formly applied, that provided for a lower ton-mile rate to be effective 
as volume increased. Under this formula the mail ton-miles carried 
each day were divided into eight increments. To the first increment 
of 0 to 2500 ton-miles the rate of 75 cents was applicable with lower 
ton-mile rates graduating downward to 40 cents per ton-mile applicable 
to each successive increment. This formula was advanced by the Board 
as a permanent solution to the rate problem but because the airlines 
were dissatisfied, the rates were made effective on a temporary basis 
pending the hearing of the objections.”8 

In this mail rate hearing, the Board can be seen as seeking a basis 
for a permanent rate and also increasing its attention to costs indica- 
tive of economy and efficiency of management as a vital factor. It 
did not want to sacrifice the gains of competitive activity by accepting 
as a basis of need the results of inefficient and uneconomic operations. 
In this objective it followed the direction of the Congressional Aviation 
Policy Board when it recommended that “the Civil Aeronautics Board 
should expedite the establishment of air carrier operating costs and 
efficiency yardsticks.2® There was every reason to believe that the 
responsibility of the Board as the watch-dog of public funds would 





26 Ibid. 

27 Ibid. The Board later used this principle to justify a low rate of return to 
some of the carriers. 

28 American Aviation, April 15, 1948, p. 14. 

29 Report of the Congressional Aviation Policy Board, National Aviation 
Policy, Senate report no. 949, 80th Cong. 2d. Sess., March 1, 1948, p. 24. 
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increase as Congress moved to make effective the recommendations of 
numerous policy and co-ordinating reports each advancing the devel- 
opment of an air transportation system adequate to the needs of 
national defense, of the commerce and of the postal service. 


Retroactive Mail Rate Making 


The period between 1947 and 1950 was a difficult one for the air 
lines and for the Civil Aeronautics Board. It was a period of sharp 
contrasts in the reported earnings of the Big Four carriers, as well as 
the domestic air transport industry as a whole. The high profits of the 
postwar period failed to materialize until 1950 and the tremendous 
growth that had been expected did not entirely come. Late in 1946 
most of the industry experienced a downward trend in traffic, although 
the traffic of the Big Four continued upward long after that of the 
others had started down and the reappearance of seasonal fluctuations 
reminded the operators that the war was over. During 1947 and 1948 
it was necessary for the Board to give all of the trunkline carriers 
increases in their previously established mail rates because of the 
economic situation and even the Big Four received increased rates on 
a temporary basis. 

Business conditions began to improve in 1949 so that the fiscal 
year ending in June 1950 proved to be the biggest that the Big Four 
had ever had. Earnings and traffic growth proved to be very good in 
1950 due, in part, to the outbreak of the war in Korea. 

Because of the variations in traffic and revenues and the greatly 
increased demand for government aid on the part of the whole indus- 
try, the Board started an investigation concerning the finances, routes 
and operations of the Big Four and, since it had decided to set final 
mail rates, the two investigations were combined. 

In addition to the impact of changes in passenger volume on the 
financial condition of the Big Four Group, the following factors 
briefly highlight some of the significant problems and developments 
which had a pronounced effect on the reported earnings and finan- 
cial requirements of various carriers: 

(1) Inflationary pressures on various airline costs; 

(2) The very substantial costs of integrating new types of equip- 
ment; 

(3) The costs related to the grounding of the Constellation and 
DC-6 aircraft types; 

(4) The increased costs of expansion of services and facilities; 

(5) Service to numerous small cities which had not previously 
received air service or at which service was suspended 
during the war; 

(6) Marked improvements in the reliability of air service stem- 
ming principally from improvements in air navigation facili- 
ties and all-weather flying techniques; 

(7) Rapid growth of air freight volume and initial decline in 
mail volume followed by later growth, particularly after the 
inauguration of air parcel post service, and more recently, 
the effect of the mobilization program; 
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(8) Increases in the basic passenger fare level, together with 
the development of a series of promotional passenger fares, 
including the family-fare plan, round trip discounts, coach, 
and excursion fares; 

(9) The strengthening of the economic position of the Big Four 
resulting from replacement of equipment with modern trans- 
port types with lower ton-mile cost characteristics; 

(10) The sharp growth of passenger volume since late 1948.39 

As might be expected no two management groups would meet these 
problems in the same manner; planning for new equipment as to 
financing, time and type; personnel growth and training, and all the 
attendant problems of post-war expansion. These differences in man- 
agerial approach along with such major factors as the grounding of 
new equipment could easily account for some of the differences in 
earnings from one year to the next as well as the differences in earnings 
as between carriers. While many of the costs which were reported as 
current expenses were of a developmental nature, and helped depress 
the net earnings in 1947 and 1948, the same costs were at least partially 
responsible for the vastly improved net earnings in 1949 and 1950. 
All of this serves to point up the need for taking a long-range view in 
matters relative to rate determination. 

This was the basis upon which the Board decided to look at the 
1947-50 period as a whole rather than attempt to determine mail pay 
requirements for the Big Four on a yearly basis. In other words, the 
investigation was to determine mail pay for the period 1947-50 for 
each of the Big Four and also set final mail rates to begin in 1950 and 


to apply to the Big Four as a group. This rate subsequently was to be 
used as the service mail rate for all permanently certificated mail car- 
riers. On July 31, 1951 the Board issued a show cause order to the 
Big Four proposing a rate of 63 cents per ton-mile from date of starting 
of proceedings for each carrier to December 31, 1950 and 45 cents per 
ton-mile thereafter. 


The reported operating profits of the Big Four for the years in 
question, after mail pay at the established temporary rates, but before 
income taxes are summarized in Table 1. It is to be noted that Eastern 
was the only carrier to show a profit during the whole period and that 
the total net revenue reported by the four carriers varied considerably. 


TABLE 1 — OPERATING PROFITS—BIG FOUR—BASED ON TEMPORARY 
MAIL RATES BEFORE INCOME TAXES 


Year American Eastern TWA United 
(000) (000) (000) 

1947 $—4,159 $ 2,860 $5,204 

1948 —1,482 5,360 —1,532 

1949 9,842 3,944 4,976 

1950 23,319 9,501 14,219 

Total $27,520 $21,665 $12,459 


Source: CAB Docket No. 2849 et al., O.S. No. E-5560 (1951), p. 7. 
30 CAB Docket No. 2849, O.S. No. E-5560, July 31, 1951 (mimeo), p. 5. 
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After making adjustments believed desirable by the Board, the 
average returns on the average adjusted investments for the four years 
were: American 9.5%; Eastern 15.8%; TWA 4.0%; and, United 5.3%.34 

However, the proposed final rate of 63 cents per mail ton-mile was 
less than the temporary mail rate in force for each carrier during this 
period and so a calculation showing the effect upon operating results 
and rates of return with the 63 cent rate in place of the temporary rate 
produced the return shown in Table 2. 


TABLE 2— OPERATING PROFITS—BIG FOUR—BASED ON PROPOSED 63 CENT 
MAIL RATE BEFORE INCOMB TAXES 


Year American Eastern TWA United 
(000) (000) (000) (000) 

1947 $4,159 $ 3,169 $—3,614 $—4,431 
1948 —1,542 5,148 —1,509 —4,150 
1949 9,661 3,776 2,411 5,037 
1950 23,364 9,286 6,579 14,714 
Total $27,324 $21,379 $ 3,867 $11,170 


Source: CAB Docket No. 2849 et al., O.S. No. E-5560 (1951), p. 8. 


On the basis of the data shown in Table 2 the adjusted operating 
incomes would provide an average rate of return before taxes for the 
four carriers of: American 9.4%; Eastern 15.6%; TWA 2.8%; and, 
United 4.7%. 


After deducting the actual income taxes from each carrier’s reported 








operating income under the 63 cent ton-mile mail rate, the past period 
profits and rates of return after taxes were as listed in Table 3. 


TABLE 3 — PROFIT AND RATE OF RETURN—BIG FOUR—AFTER TAXES 
1947-1950 





Profit 
Income Taxes* After Taxes Rate of Return 
Carrier (000) After Taxes 
American $15,366 
Eastern 10,086 
TWA 2,944 
United 4,962 


Source: CAB Docket No. 2849 et al., O.S. No. E-5560 (1951), p. 8. 


*It should be noted that the above tabulation excludes excess profits taxes 
paid by American in 1950, since such taxes should not be considered as reimburs- 
able costs in the same way as normal income taxes are. It should be noted further, 
that the actual taxes reported by each of the four carriers for the years 1947-1950 
have been reduced in the above tabulation to reflect the estimated tax credits 
resulting from the final past period mail compensation which involves a refund 
of temporary mail pay. 





Before attempting to appraise the financial results and mail pay 
requirements of the carriers, the Board considered it necessary to make 
sure that the accounts of the carriers were consistent with the pre- 





81 Ibid., p. 7. 
32 Ibid., p. 9. 
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viously established rate making policies. The principal accounting 
adjustments that were felt desirable were the following: 


(1) The establishment of uniform bases for depreciation of flight 
equipment; 

(2) Capitalization and amortization of grounding costs, training 
and integration costs related to new types of flight equipment, 
and overhaul costs; and 

(3) The assignment of out-of-period items to the year to which 
such expenses relate.3% 

In adjusting the depreciation accruals as reported by the carriers 
the DC-6 and Constellation types were given a seven year life and 
residual value of fifty thousand dollars; the C-54 cargo and Convair 
240 planes were also given a seven year life with twenty-five thousand 
dollar residual value; the DC-4 was given a four year life and the 
residual put at twenty-five thousand dollars. This adjustment was 
made only from the period of the institution of this proceeding and 
no adjustment was made to depreciation on the DC-3 equipment 
because of high obsolescence and the fact that most of this type of 
equipment had previously been fully depreciated. Training costs, 
pre-operating, and integration costs, treated by some carriers as current 
Operating expenses and by others as capital costs, were amortized on a 
five-year basis with the exception of DC-4 training costs which were 
put on a three-year basis. There seems to be nothing here contrary to 
good accounting practice, but it would save the time of the Board and 
its staff if such standard accounting practices were included in the 
accounting rules set up for the carriers. 

Because of difficulties experienced with new equipment, principally 
DC-6 and Constellation aircraft, the equipment had been grounded 
by the CAA for a period of time, causing heavy losses to the carriers 
involved. Eastern was the only one of the Big Four not involved in 
this grounding which presented a serious problem to the Board. It 
was decided that to the extent that the carriers had not been able to 
obtain reimbursement from the manufacturers, the grounding costs 
should be written off for rate-making purposes over a five-year period 
commencing with the date of general resumption of service with the 
particular type of equipment. It was also decided to treat the ground- 
ing costs for final rate purposes as a common cost of all services on a 
use basis, rather than as a specific and separate mail payment as was 
done in the case of temporary mail rates. The reasoning back of this 
was that if the carriers are found to be service-rate carriers, and not 
in the “need” class, the amortization of grounding costs would be 
allocated among the various types of service on an appropriate basis 
and since the 63 cent mail rate under consideration was not a service 
rate, there was no question concerning allocation to the mail service 
only. 

In arriving at the costs relative to grounding of equipment for 





83 Ibid. 
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American, TTWA, and United the Board constructed an estimate of 
the capacity which would have been operated and traffic carried had 
there been no grounding. On the basis of this constructed traffic and 
capacity for the period during which the planes were grounded, rev- 
enues, expenses, and operating income were also constructed. The 
difference between the reported operating income and that shown as 
constructed, the Board felt was a fair estimate of the cost chargeable 
to the grounding.*4 

Since there was a difference in the accounting procedures of the 
carriers in handling their overhaul costs, an adjustment bringing them 
all into line had to be made also. 

So taking into consideration all of the accounting adjustments, the 
Board arrived at the adjusted earnings and rates of return of the car- 
riers before and after taxes for the period 1947-1950, reflecting the 
63 cent ton-mile rate as shown in Table 4. 


TABLE 4— ADJUSTED PROFIT AND RATE OF RETURN—BIG FOUR 
BEFORE AND AFTER TAXES—1947-1950 


Adjusted Profit After Taxes 
Carrier Before Taxes After Taxes Rate of Return 


American $32,804 $20,846 
Eastern 31,361 20,068 
TWA 4,905 3,982 
United 16,954 10,746 


Source: Docket No. 2849 et al., O.S. No. E-5560 (1951), p. 11. 











In commenting on the data shown in Table 4 the Board said: 


... It is apparent that with a 63 cent rate, after accounting ad- 
justments only, for the years 1947-1950, the rates of return of 
2.9% and 4.6% for TWA and United, respectively are substantially 
below the customary standard. It is therefore apparent that in the 
absence of other adjustments appropriate for rate-making purposes, 
TWA and United would be entitled to substantial additional 
amounts of mail pay support. There are other adjustments of a 
substantial nature, however, which we shall discuss shortly, but 
before we do this, we want to reaffirm our previously held views 
that these four carriers naturally fall into a single group for rate- 
making purposes.35 


The Principle of Comparability 


Here the Board is seen to be clinging consistently to its principle 
of “comparability.” Early in 1943 the Board first expounded its theory 
of “comparability of the Big Four” when a uniform mail rate of 
60 cents per mail ton-mile was put into effect, and then in January 
1945 was lowered to 45 cents per mail ton-mile, but still uniform for 
the four carriers. The inherent operating characteristics of these four 





(1961). details, see appendix 10 of CAB Docket No. 2849 et al., O.S. No. 5560 
51). 
35 Ibid., p. 11. 
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carriers have been the strongest in the industry despite the sharp 
fluctuations from year to year. 


Certain factors tend to make these carriers stand out among all the 
rest and provide what the Board called comparability of opportunity 
of the carriers to earn reasonable profits under uniform mail rates, as 
distinguished from the actual profit and loss position achieved by the 
carriers under different managerial approaches and varying degrees of 
economy and efficiency. The level of attainable costs is affected by 
volume and density of traffic because of the ability to spread overhead 
and make better use of personnel and physical facilities. The Big 
Four carriers are far ahead of all others in the United States in so far 
as both volume and density of traffic are concerned and it is a plain 
economic fact that high volume and density make possible the attain- 
ment of high load factors with the concomitant reduction in the level 
of unit costs per unit of traffic. 

Among the traffic characteristics that give the Big Four such an 
advantage, and in which they are similar, is to be found the long-haul 
nature of movement, both from the standpoint of the average length 
of aircraft movements and the average distance of movement of its 
revenue traffic. When the relatively high costs of selling and loading 
traffic is analyzed, the carrier’s earnings are seriously affected by the 
length of haul due partly to the reduction in the number of stops and 
corresponding decreases in landing, take-off and station costs per mile. 

Another advantage enjoyed by these carriers at that time arose 
from high volume and density of traffic which gave them the ability to 
acquire and make use of the most modern types of flight equipment 
as well as other modern facilities on their systems. After the first costs 
involved in making the changes to new equipment were absorbed, 
the carriers enjoyed considerably lowered ton-mile costs and the new 
types of equipment appealed to the public so as to attract additional 
traffic to the extent that the competitive position of the Big Four car- 
riers in relation to their competitors was materially strengthened.** 


In closing its discussion of the matter of comparability of the Big 
Four, the Board said: 


While these characteristics are by no means all-inclusive as an 
indication of the inherent strength of each carrier’s route structure, 
they represent a reasonable indication of the relative comparability 
of the carriers. It must be recognized, of course, that many of the 
individual factors are subject, at least in part, to the effectiveness 
of management in developing the potential of its route structure. 
It is true that these operating characteristics indicate considerable 
spread from carrier to carrier with respect to each factor. However, 
each carrier has certain advantages over others with respect to a 
number of the factors cited. Although there is a substantial spread 
in total volume of revenue traffic among the group, there is consid- 





_ _36Gill and Bates found that the ability to attract business was very important 
in the attainment of self-sufficiency. See, Gill, F. W. and Bates, G. L., Airline 
Competition. Cambridge, Mass., Harvard Univ., 1949, p. 615 ff. 
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erable evidence to support the conclusion that the smallest of the 
Big Four has sufficient size to eliminate any basic handicaps of 
inadequate size. On the basis of all available information, it is 
the Board’s conclusion that the Big Four constitute a homogeneous 
group for rate-making purposes and that the four carriers have a 
comparable opportunity, under conditions of economical and effi- 
cient management, to earn a fair profit under a uniform mail rate.37 


In reviewing the results of its computations up to this point, the 
Board admitted that a 2.9 per cent return for TWA and a 4.6 per cent 
return for United was not what would normally be considered a fair 
profit, despite the existence of comparable opportunities to enable 
them to earn such a profit. The factors which have caused this, accord- 
ing to the Board, were the inappropriateness of some of the aircraft 
types, inadequate or inappropriate seating configuration of aircraft, 
excessive scheduling, losses from all-cargo operations, and certain poli- 
cies in regard to ticketing, reservations, administrative, solicitation and 
selling expenditures. The Board refused to underwrite the losses 
stemming from these items. In connection with the all-cargo opera- 
tions, the suggestion of the carriers that the way to arrive at the cost 
of such services was by using out-of-pocket costs, was turned down. 
Even though a minimum amount of all-cargo service had been under- 
written for Braniff, Delta and Capital,** the aggregate capacity of the 
Big Four operated in their combination services, the extent and nature 
of their routes and the extent of their competition with non-subsidized 
cargo carriers made it unwise and not in the interest of the develop- 
mental purposes of the Act to cover such losses. The development of 
the freight markets of the Big Four, it was felt, would not be seriously 
restricted by this decision, especially since such operations were not 
started with any idea of assistance, while such a thing was not true in 
the case of the smaller carriers. 


We necessarily come to judge the performance of carriers after 
that performance has taken place. As a practical matter, unless we 
resort to comparisons among carriers as to certain costs and employ 
statistical methods, there is no way of enforcing the standards of 
economical and efficient management set out in the Act. We are 
satisfied that the comparative method is sound once reasonable pre- 
cautions have been taken to allow for differences in essential char- 
acteristics of the carriers compared.®9 


Although the exact amounts of the disallowances considered fair 
were not available as the Board was not in position to determine with 
finality what these uneconomical and inefficient operations cost, never- 
theless, it was satisfied at this stage that if such costs had been avoided, 
there would have been no question of these two carriers coming out 
with a fair profit, after taxes for the period under consideration. 





37 CAB, O.S. No. 5560, op. cit., p. 14. See also appendix 1 of this order for a 
comparison of operating statistics for Big Four carriers. 


38 See 9 CAB 607 and 645 (1948); also, 10 CAB 705 (1949). 
39 CAB, O.S. No. 5560 op. cit., p. 16. 
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This is one of the best examples of the reasoning used by the Board 
in its judgment of “honest, economical and efficient management” as 
called for in the Act. 


The Development of the Service Rate 


In approaching the problem of a final mail rate for the Big Four 
after January 1, 1951, the Board stated that it was apparent from the 
record that these carriers no longer needed any mail compensation 
above that which is a fair payment for the service performed in carry- 
ing the mail. Hence the rate set at that time was termed a “service rate.” 


Cost OF SERVICE VERSUS VALUE OF SERVICE 


The first step was to uphold its belief in the cost of service prin- 
ciple. In answering those who urged the use of value of service because 
of the inaccuracies and uncertainties of costing common services, the 
Board quoted from the Interstate Commerce Commission: 

... As between the two cardinal principles of rate making—the 
cost of service and the value of service—the first is decidedly more 
capable of exact determination and mathematical expression than 
the latter. If, as some would have us believe, no measure has yet 
been discovered for ascertaining the cost of the service, what meas- 
ure is there suggesting anything definite and tangible and suffi- 
ciently practical in its application to carry conviction which can 
be applied to the value of service ?*° 

It was recognized that the value of service concept has been em- 
ployed in fixing commercial rates and that some low grade products 
such as coal and gravel move at rail rates below fully allocated costs. 
Moreover, the development of more refined methods of accounting in 
recent years, together with the availability of more and better data 
have reduced the large amount of so-called fixed costs which were 
bothersome in the case of so many industries producing common prod- 
ucts, with the result that cost of service has become more important 
and value of service less important, at least in so far as its use in 
determining “what the traffic will bear.”’ In this case it would not be 
so logical to give much consideration to the value of service or demand 
side of the problem since the Government is the sole purchaser of mail 
service and its ability to pay is limited only by policies and available 
funds. 

Under these circumstances application of the value of service 
concept might result in mail rates high enough to give the carriers 
whatever amounts needed to enable them to perform the service, 
including amounts to cover losses on passenger and freight services, 
and render futile all effort to separate subsidy and mail payments. 
Nor do the rates charged by the Post Office Department for air mail 


provide an independent test of the value of service since they are 
determined by Congress in the light of broad policy which gives 





40 Boileau v. P. & L. E. R. R. Co., XXII Rep., 652 (1911-12), as quoted Jbid., 
p. 19. (22 ICC 640, 641 (1912)). 
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effect to considerations of well being different from the objectives 
and tests of sound commercial practice. Also, the Post Office as the 
contractor for, and seller of, mail service has costs of its own and 
performs other classes of service than air mail. It is entitled to 
apportion its costs and profits in the light of its own aims and 
policies as defined for it by Congress.*! 


THE Cost oF MAIL SERVICE 


Having defended its use of cost of service as the main principle in 
setting the rates, the Board then set forth its method of arriving at 
cost for mail rate purposes. The concern was with the determination 
of the average cost of the many variations in air mail service to small 
as well as large communities. In 1950, it was pointed out, roughly ten 
per cent of the mail volume of the three transcontinental carriers 
moved on coach and all-cargo flights which left 90 per cent moving on 
combination flights, while Eastern’s traffic was evenly divided between 
coach and regular combination service. Since coach and all-cargo 
operations (at that time) were mostly long-hop between large cities, 
adequate mail service for the nation could be said to be mostly depend- 
ent upon the regular combination service. Upon this basis it was 
decided that the proper service mail rate should be based on the cost 
of transporting the mail in the regular combination service. 


Since the reports of the carriers did not furnish sufficient break- 
down of costs, the Board set its staff to work making an allocation of 
costs to the regular combination service.*? First a functional reclassifi- 
cation of operating expenses and related capital costs was made and 
these were correlated with the appropriate activity units as a basis for 
allocation, first between regular combination, coach and all-cargo serv- 
ice, and second between mail and other traffic comprising the regular 
combination service. 


Before the cost allocations were made, various accounting adjust- 
ments as discussed previously for the 1947-1950 period were made but 
since the cost levels of the carriers for 1950 did not appear to be 
unreasonable, no further adjustments were considered necessary. 


CLASSIFICATION OF TRAFFIC 


An analysis was then made in which full-fare passengers and mail 
were termed “primary traffic” because it is for this type of traffic that 
the combination services are primarily operated and also because of 
the fact that this traffic has always been the most lucrative. Schedules 
are operated to meet the demand for mail and first-class passenger 
traffic and in order to avoid turning mail or passengers away, peak 
requirements determine the schedules. Since there is unused capacity 
at off-peak periods, the cost of this unused capacity should properly be 
charged to the priority of this primary traffic. 





41 CAB, O.S. No. 5560, op. cit., p. 20. 
42 See ibid., appendix 12 for complete allocation for each airline and basis 
upon which made. 
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Express and freight, while caried on combination flights, were given 
secondary consideration since they are off-loaded in order to make 
room for mail and first-class passengers when necessary. However, this 
secondary or second-class traffic does reduce unused capacity but its 
revenue yield is considerably below that of the primary traffic and as 
such, could not be expected to stand its full share of common costs. 
Yet the demand for express and freight service is such that the carriers 
can charge a rate substantially above their direct costs. Hence it is a 
worthwhile type of traffic since it makes a contribution to overhead, 
which reduces the cost of the primary services. From this it was con- 
cluded that the express and freight carried on combination flights 
should be treated as by-products. In the allocation of costs, the direct 
handling, processing, and promotion costs were allocated to express 
and freight. This meant that the secondary traffic would share in 
capacity costs only to the extent of the excess of revenues over these 
direct costs assigned to such traffic on the regular combination flights. 


Traffic resulting from the family-plan promotional rates was also 
treated as a by-product due to the off-peak nature of the service and the 
improved load factors and better utilization of space which it makes 
possible. So, following the same method used with express and freight, 
no overhead was charged passengers traveling under the family-plan; 
charging this traffic with capacity costs only to the extent of the excess 
of the related revenue over direct costs, including passenger service 
costs such as food, passenger liability insurance, stewardess costs, ticket- 
ing and similar items. 


Cost ALLOCATION 


Under the heading of capacity costs, not only were the costs ordi- 
narily designated as direct costs grouped, but also indirect maintenance, 
flight control, meteorology and dispatch, landing fees, and ground 
handling of aircraft. The allocation of used capacity costs between 
full-fare passengers and mail was made on a revenue ton-mile basis. 

Unused capacity costs were determined by subtracting net by-prod- 


uct revenues and the costs attributable to the capacity used by mail 
and full-fare passengers and mail from total capacity costs. ‘These 
unused capacity costs, because they result from scheduling to fit peak 
requirements demanded by the full-fare passenger and mail traffic, 
were charged to these two primary services. 


In analyzing records for the past period it was found that the 
average daily mail volume fluctuated to a greater extent, relatively, 
than the full-fare passenger traffic and that there was a greater degree 
of unbalance in the mail traffic. At the same time it was noted that, 
at the peak periods, the pasenger traffic contributed more to the 
demand in the direction of heavy traffic flow than did the mail; in 
fact, the mail often offset the heavy demand, which tended to balance 
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the traffic. It was also found that the daily fluctuations of the mail 
and the directional unbalance of the mail partially overlapped. 


In the allocation of unused capacity costs, the Board assigned such 
costs to the services giving rise to those costs, realizing that the priority 
of mail traffic is an intangible factor, very difficult to assess accurately 
as to its real cost effect. In order to solve this problem, a measurement 
of the impact of the priority factor on costs was attempted by meas- 
uring the effect of the mail volume fluctuations relative to the full-fare 
passenger traffic. This was done by weighting the ton-miles of mail 
and full-fare passengers by their respective indexes of fluctuation in 
daily volumes and such weighted revenue ton-miles were used as a 
basis of allocation of the unused capacity costs between the primary 
services. This method of weighting the two primary services along with 
treating the mail as a primary service, was considered to make adequate 
compensation for the priority factor. 


In analyzing more closely the method of costing used by the Board, 
it is found that the major classes of expense directly attributable to 
non-mail services were assigned directly to these non-mail services. 
Passenger service expense, passenger and cargo liability insurance, 
ticketing and reservations costs, handling, processing, promotional and 
solicitation costs, and advertising and publicity costs were directly 
assigned. 


Relative to advertising costs for the mail service, it was decided 
that, even though a carrier might find it to its own advantage from a 
revenue standpoint to advertise the mail service, it still was not a sound 
policy to allocate such costs to the mail services. 


It was pointed out that the costs directly attributable to the mail 
were not known, or at least had not been separated. However, the 
Board felt that the costs that had been used in this rate decision did 
not understate the over-all costs fairly attributable to the carriage of 
the mail, since the direct costs charged directly to the non-mail services 
were not all-inclusive. As an example of this the investment in pas- 
senger facilities in the planes and maintenance of these facilities had 
been treated as common costs, allocated to all the services. In general 
the allocations were made on a use basis related to appropriate activity 
units which were the same units used in the allocation of the various 
classes of costs between the regular and combination service and coach 
and all-cargo services. In the words of the Board, 

... In making the allocations of the various categories of costs, 

we have included the total cost of each function, which combines 

operating expenses and capital costs. The capital costs include the 

element of return on investment related to the particular func- 
tions.43 

Using the costing techniques just described, the cost of handling 
the mail was determined to be as shown in Table 5. 





483 Ibid., p. 26. 
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TABLE 5— COST OF HANDLING THE MAIL—BIG FOUR—PER TON-MILE 





Operating cost Average American Eastern TWA United 
excluding return 

on investment 39.28¢ 35.75¢ 43.23¢ 40.92¢ 37.21¢ 
8% return on invest- 

ment including 

taxes at 47% 5.15 5.72 4.98 4.46 5.46 
Total cost of mail 

including return 44,.43¢ 41.47¢ 48.21¢ 45.38¢ 42.67¢ 


Source: CAB Docket No. 2849 et.al., O.S. No. 5560 (1951), p. 27. 





Since the purpose of this investigation was to set a permanent rate 
for the future for the carriers involved, the 47 per cent income tax, 
effective in 1951 was used although in 1950 the effective Federal income 
tax rate was only 42 per cent. Allowing an 8 per cent return, the 
average cost of mail was estimated to be 44.43 cents per ton-mile which 
was the basis upon which the permanent rate was set at 45 cents per 
ton-mile. 

Again in defending the use of the principle of comparability in 
setting the same rate for the four carriers as a group, the Board referred 
to a previous decision in which it had stated its position: 

Moreover, it is not our intention, nor do we believe it would be 

in the public interest, to fix the service mail rate on a cost-plus 
basis by extending to all carriers a uniform or fixed rate of profit 
on the required investment irrespective of the level of the operating 
costs. Except for cost differences which are inherent in the type or 
character of service or in the area served and where therefore are 
applicable alike to all carriers of comparable size, there would 
appear to be little justification for variations in the service mail 
rate because of differences in carrier operating costs. The “service” 
as opposed to “need” mail rate is not designed to meet the financial 
need of the individual carrier but rather it is intended to be fair 
and reasonable in terms of both quality of the service and the rea- 
sonable and necessary costs under conditions of economical and 
efficient management. Also, a uniform service mail rate provides 
added incentive for increased operating efficiency by making the 
rate of profit directly dependent upon each carrier’s competitive 
performance as measured by the relation of its costs to the costs of 
other carriers rather than upon an allowable rate of return on the 
investment of each individual carrier.*4 

Thus it was the Board’s conclusion that a 45 cent rate per mail 
ton-mile was a fair and reasonable uniform service rate for each of the 
Big Four carriers as a permanent rate beginning January I, 1951. The 
rate was to be a flat rate applied to mail loads actually carried and no 
minimum load was prescribed, since the method of costing used re- 
sulted in an average cost of all the varied mail services performed, 
averaging out high mail loads with light mail loads, service to small 
communities as well as to large cities, and the long-haul and short-haul 


movements. 





446 CAB 567, 571 (1945). 
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As the Board pointed out, the costing techniques used here repre- 
sented a long step forward when compared to methods used in the past 
and at the same time improvements could be expected to be made in 
the future. Certain costs considered common at that time might later 
become classified as a direct cost of one of the services. Changes would 
have to be made as the industry develops and goes through higher 
stages. Further refinements in rate formulas could be expected in the 
future such as block rates or two-part rates reflecting as they would 
more accurately the cost characteristics of the mail service. Increases 
in the volume of mail due to such things as moving first-class mail by 
air would necessitate changes in the methods of costing as would a 
change in the priority characteristics of the mail and passenger service 
relative to the other services. 


EFFECT OF RisiInc Costs NoTrEep 


Since this decision was being rendered in July 1951, a trend of 
rising costs was readily apparent and the Board realized that it would 
have to take that into consideration since it was basing its decision 
for the future upon 1950 costs. Offsetting this rise in costs, which it 
was admitted was inevitable, was the tremendous expansion in traffic 
and the related improvements in the operations of the carriers, includ- 
ing increased load factors. The ability of the carriers, through various 
types of economics to absorb inflationary pressures is illustrated by the 
reported costs for all services per revenue ton-mile as shown in Table 6. 


TABLE 6 — COMPARATIVE COST OF ALL SERVICES—BIG FouR— 
PER REVENUE TON-MILE 


American Eastern TWA United 
Calendar year 1949 47.10¢ 56.95¢ 53.15¢ 50.67¢ 
Calendar year 1950 41.70 49.34 49.11 44.10 
12 months ended 3/31/51 39.22 47.16 48.30 41.55 


Source: CAB Docket No. 2849 et al., O.S. No. 5560 (1951), p. 30. 








One of the important factors that helps explain this downward trend 
in costs was the introduction of new equipment into the operation of 
the carriers. This new equipment was being operated at a decidedly 
reduced cost per ton-mile and moreover was attracting more passengers 
and was able to handle more passengers which should mean that more 
of the total cost would go to passenger service, reducing the share to 
be borne by the mail service. 

In Table 5 showing the per ton-mile cost of mail service, which 
includes return on investment, it is to be noted that both TWA and 
Eastern had a cost above the 45 cents (45.38¢ and 48.21¢ respectively.) 
Both of these carriers in 1950 operated a much larger percentage of 
their mileage with the uneconomical DC-3 airplane than did American 
and United. American had completely replaced its fleet with postwar 
equipment early in 1949 and in 1950 United was operating DC-3s on 
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about 30 per cent of its route mileage. Eastern was using the DC-3 
equipment for about 50 per cent of its plane miles while the corre- 
sponding figure for TWA was 38 per cent. The high ton-mile cost 
characteristics of the DC-3 in comparison with later equipment is 
shown by the data in Table 7. 


TABLE 7 — CAPACITY COSTS PER AVAILABLE TON-MILE—BIG FouR— 
CALENDAR YEAR 1949 


American Eastern TWA United 


Douglas DC-3 er 17.87¢ 20.01¢ 22.13¢ 
ere 21.61 ie 








Boeing B-307 eee 
Convair 240 16.44 rts ; Sates 
Douglas DC-4 ote 14.15 ae 15.72 
Douglas DC-6 12.44 ateears shesers 12.61 
Lockheed L-49 ahinie 14.69 13.10 etaas 


Source: CAB Docket No. 2849 et al., O.S. No. 5560 (1951), p. 32. 





A further explanation of Eastern’s rather high mail cost is found 
in the fact that in 1950 almost 52 per cent of its mail ton-miles were 
carried on coach and all-cargo flights while the other carriers had a 
corresponding ratio of 8 to 15 per cent. Since the mail was costed on 
the basis of the regular combination service alone, a weighted average 
of the cost of mail on coach and cargo flights would be much lower for 
Eastern than for the others. With this line of reasoning, the Board 
came to the conclusion that its proposed rate of 45 cents per mail 
ton-mile would not be unreasonable for Eastern Air Lines. 


The Impact of Demand 


In one way the Board was inconsistent in its thinking in refusing 
to give consideration at all to the demand side of the mail pricing 
problem. This was to be well illustrated later when the Postmaster 
General decided that there was not much point in his Department 
paying different rates for the same service between two points just 
because the costs of one carrier were higher than those of the other 
and the rates, set by the CAB, were higher for the high cost carrier 
(which might very well have been offering inferior service with older 
equipment). 

It is true beyond all doubt that, when given the choice, a well- 
informed public will always choose the cheaper of two articles or 
services that are the same in other respects. Competing carriers have 
always recognized this fact and the same rates are charged for the same 
services between the same points; that is, in all cases except that of 
mail. The fallacy here is in calling a rate a “service” rate when it is 
based upon the costs of the carrier. The value of service element 
cannot be ignored in considering such a rate since it cannot be foretold 
just when this element will become of great importance. Assuming 
that the lowest of two rates (e.g. Atlanta-Chicago: Eastern 45 cents, 
Delta 53 cents) is truly a service rate, that is, a rate that is reasonable 
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from all viewpoints for the service performed, then the difference, or 
8 cents to the higher rated line is a subsidy, even though it is based 
upon the cost of the carrier. There are only two bases for justifying 
this difference in mail rates between the same two pairs of cities. One 
is the need of the airline; but this is not supposed to be a “need” rate! 
The other is that the customer (the Post Office Department) will pay 
the difference which means that the demand is the most important 
factor in influencing the use of this kind of rate. 


The 45 cent per mail ton-mile rate as set by the Board in 1951 
became the basis for the so-called service rates for all of the certificated 
carriers when the subsidy separation by administrative action was 
announced later in 1951. The average costs of all of the other carriers 
as related to the average costs of the Big Four were used as the basis 
for placing them in service rate groups ranging from 53 to 726 cents 
per mail ton-mile.*® Perhaps this was not a sound foundation upon 
which to build the service mail rate structure. Since the factors of 
density of traffic, number of stops, distances between stops, as well as 
many others affect the costs of the carrier, it is logical that there be a 
difference in the average costs of the carriers. However, it is to be noted 
that where a high cost carrier is competing with a low cost carrier, the 
rates are the same for the same service where the public has a choice. 
The Board was to learn the weakness of this phase of its rate making. 


On March 22, 1954 the Board instituted mail rate proceedings 
reopening the service mail rates of the thirteen domestic trunkline air 
carriers. In connection with the determination of the fair and reason- 
able service mail rates, the Board had as its objectives the development 
of a service mail rate structure which would produce the same rate for 
all air carriers serving any given pair of communities. 


Determination of the Cost of the Mail Service 


Fven though faced with the new problem of considering demand 
in its rate making for the mail, the Board in 1954 repeated its conten- 
tion that the true basis and the only basis for determining the fair and 
reasonable service rate for the mail is a cost basis. Reference was made 
to the Big Four Mail Rate Case just discussed** and it was pointed out 
that the value of service concept was considered fully and rejected at 
that time. The Board did not seem to realize that the conditions 
facing it at this time were different, and that it was being forced to 
consider value of service along with cost of service. The Board said, 

We find no additional reason not heretofore considered by us in 

the Big Four case which would warrant our departure from the cost 

standard. Accordingly, as in that case, the service rates have been 

based upon the cost of the mail for the various carriers parties to 
this proceeding.*? 





_ © CAB, Administrative Separation of Subsidy from Total Mail Payments to 
United States Air Carriers, October 1951. 
46 CAB Docket No. 2849 et al., O.S. No. 5560 (1951). 
47 CAB Docket No. 6599 et al., O.S. No. E-8678 (1954), p. 5. 
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In further support of its position, the Board quoted the President’s 
message transmitting Reorganization Plan No. 10 providing for the 
separation of need and service pay for the airlines. There the Presi- 
dent said, “. . . I believe it would be appropriate to establish the cost 
principle as a matter of definite legislative policy.” 


THE NEw APPROACH 


In discussing the over-all approach in costing the mail, the Board 
pointed out that it is necessary to allocate costs to the various classes 
of traffic, since none of the mail service is ordinarily performed on 
exclusive mail flights. It is true that some of the mail moves on 
all-cargo flights, but most of the mail moves on combination flights, 
carrying passengers, express, and freight as well as mail. Thus the 
determination of the cost of mail service involves an appropriate 
allocation of costs common to the various classes of traffic moving on 
the same flight and, at this time the Board had found no basis for 
making any direct assignment of cost to the mail service. 


The Board referred to its ‘more refined cost allocation as a basis 
of determining the 1950 cost of mail in the Big Four case” in which 
a “functional reclassification of operating expenses and related capital 
costs were correlated with appropriate activity units as a basis of 
allocation .. .”*8 Data for such a breakdown were not available at the 
present time, said the Board, and because of the need for haste, the 
detailed cost breakdown as set forth in the Big Four rate case was 
utilized as a point of departure. 


Briefly, the method used was to take the 1950 detailed data for 
the Big Four and recost the mail on the basis of certain modified 
principles thus developing a modified cost of mail for the four carriers. 
Then a relative cost index for the latest twelve-month period in rela- 
tion to the calendar year 1950 was developed, which was applied to 
the modified mail cost for each of the carriers in order to determine 
the mail cost for the twelve months ended June 30, 1954. 


The cost data for the other nine carriers was not available in the 
form and to the extent of break-down that had been developed for 
the Big Four, but the average unit cost of all services was readily 
available from the Form 41 reports. 


Based upon the Big Four average cost of mail and with due 
regard to the differences in average cost levels among the various 
trunkline carrier groups, we have developed a multi-element service 
mail rate formula which produces fair and reasonable mail compen- 
sation for each of the thirteen trunklines and which will yield each 
carrier an average effective rate per ton-mile which reasonably 
approximates its relative cost level.49 





48 Tbid., p. 6. 
49 Tbid., p. 8. 
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Cost ALLOCATION CHANGED 


In view of the fact that during the three years elapsed since the 
Big Four decision was rendered, the amount of mail carried on all- 
cargo flights had increased from about 10 per cent to better than 
30 per cent, it was thought best to change the method of allocation 
to some extent. Each carrier’s total operating cost, segregated into 
functional groups, was allocated to the passenger service and to the 
all-cargo operations, and from that point the same method was used 
as in the previous case. 

The next step was the determination of the cost of mail in each 
class of service. The total cost of the mail for each carrier which is 
the basis for the rate finally decided upon is a weighted average of 
the cost in passenger and all-cargo services. 

In determining the cost of mail moved on passenger flights, the first 
step was to arrive at capacity costs which was done by including direct 
flight costs, indirect maintenance, flight control, meteorology, dispatch, 
landing fees, and ground handling of aircraft expenses. Included with 
these also was the direct cost of necessary or incidental nonrevenue 
flights and as an offset, net incidental revenues from all sources were 
credited against the total capacity cost. 

In order to find an average available ton-mile cost for this category, 
the total capacity costs, exclusive of nonrevenue flights and the credit 
for incidental revenue, were divided by the available ton-miles. This 
average available ton-mile cost was then assigned to each revenue ton- 
mile of passengers, freight, express, and mail, which was the same as 
charging to each class of traffic the average capacity cost based upon 
the equivalent of 100 per cent load factor. ‘These costs so derived were 
given the name of “used capacity costs” to distinguish them from the 
capacity costs which were not included because of the spread between 
the 100 per cent load factor and the actual load factor. The latter 
were dubbed “unused capacity costs,” and were allocated to passengers, 
mail and express traffic on a weighted ton-mile basis, with full weight 
assigned to passengers and mail and half weight to express. None of 
the unused capacity cost was allocated to freight because freight traffic 
is normally carried on a space-available, non-priority basis on the 
passenger flights. Giving half weight to express was in recognition of 
its lower priority. 

Net incidental revenues were credited to the unused capacity costs 
previously allocated to each class of traffic and the cost of non-revenue 
flights assigned to each type of traffic on the basis of all other capacity 
costs. 

The Board felt that the techniques used in allocating capacity costs 
were the most reasonable that could be developed on the basis of 
information available at that time, when the joint nature of the service 
performed on passenger flights is considered. 


It seems clear that the used capacity cost should be assigned to 
each class of traffic in proportion to the relative use actually made 
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of that capacity; and the revenue ton-mile basis has consistently 
been regarded as the most appropriate basis for measuring such 


use. 
Mail is entitled to priority in movement ahead of all other 


classes of traffic although the postal regulations and practices do 
not require the carriers to transport abnormal mail loads on indi- 
vidual flights. On the other hand, the over-all capacity of passenger 
flights operated by each carrier appears to be related more to pas- 
senger service considerations than to the requirements of the postal 
service. 

On balance, we believe that the allocation of unused capacity 
costs with equal weight to passengers and mail, half weight to 
express and no weight to freight properly reflects the pertinent cost 
characteristics of each class of traffic and is the most reasonable 
allocation consistent with the priority of each class of traffic.5° 
As was done in the 1951 case, all direct expenses such as passenger 

service and handling, cargo insurance, selling and advertising were 
treated as peculiar to the commercial service and so assigned directly 
to nonmail services and none charged to cost of handling the mail. 
Traffic handling costs, however, which are the costs of loading and 
unloading the aircraft were allocated on the basis of tons enplaned to 
each class of traffic. Such general expenses as administration, ground 
maintenance, taxes and cash discounts were allocated to each class of 
traffic in proportion to all other operating costs borne by each class 
of traffic.54 

The technique involved in ascertaining the cost of mail or all-cargo 
flights was similar to that just discussed with one exception; the total 
capacity costs were assigned equally on the basis of revenue ton-miles. 
Even though all-cargo flights are usually scheduled to fit the needs of 
the freight traffic, mail must still be given priority, and so it seemed 
logical to assign the capacity costs on the basis of ton-miles. 

In arriving at the cost of capital, the standard basis of 8 per cent 
return on investment allocable to the mail service, plus related Federal 
income taxes was used. 

Such cost of capital has been included in the various functional 
categories along with corresponding operating costs, and the alloca- 
tion of investment and related capital costs to the mail service has 
been made on the same basis as the corresponding operating costs 
in the particular functional categories.52 
Because of changes in cost levels between 1950, which was the 

basis for the cost of the mail service up to this point, and the price 
levels facing the carriers during the fiscal year 1954, it was necessary 
to make adjustments the same as were made in the 1951 order using 
the figures for the calendar year 1950 and these for the fiscal year 1954 
starting in each case with the reported operating expense and the 
reported investment. The percentage comparison of the figures for 
the two years was the adjustment factor which was applied to the 





50 Jbid., pp. 10, 11. ‘ 
51 For details of allocation see ibid., appendix 2. 
52 Tbid., p. 12. See also appendix 2. 
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modified 1950 mail cost of the respective carriers in order to arrive at 
the current cost of mail for each carrier. Table 8 gives the adjustment 
factor and the modified 1950 mail cost as well as the current (1954) 
mail cost. 

In arriving at the average figure of 39.85 cents per ton-mile for 
carrying the mail from terminal to terminal, the Board had used cost- 
ing techniques and principles consistent with those followed in the 
Big Four proceeding in 1951 but with certain modifications. One, 
already mentioned, was the allocation of the lower costs of carrying 
mail on coach and all-cargo flights to the mail so that these savings are 
reflected in the cost of the mail to the government. Another modifica- 
tion is found in the method of treating capacity costs. In 1950 the 
express and freight were treated as by-products and an added weighting 
was given the mail in assigning the unused capacity costs due to its 
priority, but in “the present stage of development of the industry” 
it was thought more sound to allocate these costs as joint expenses 
applicable to all four classes of traffic. 


TABLE 8 — DERIVATION OF 1954 MAIL COST BY ADJUSTMENT OF 
1950 Mai CosT—BIG Four 


Adjustment Modified 1950 Current (1954) 
Carrier factor mail cost mail cost 
American 9.34% 35.99¢ 39.35¢ 
Eastern 3.76 41.38 42.94 
Trans World -3.20 38.85 37.61 
United 7.06 36.89 39.49 
Average 38.28¢ 39.85¢ 


Source: CAB Docket No. 6599 et al., O.S. No. E-8678 (1954), pp. 13, 14. 


It shoyld be noted at this point that in the 1951 decision certain 
non-recurring costs were recognized and amortized over a five-year 
period including training, integration of new equipment, and costs 
of grounding equipment which had proven faulty. The five-year period 
having expired and such costs as had been incurred of this nature 
since that time included in the regular expense accounts, no allowance 
was here made for such costs. 

The Board was firmly convinced that the allocation technique 
which had been devised over a period of time by its staff with a great 
deal of time and effort was ‘‘proper on the basis of all known facts and 
relevant circumstances,” but it also recognized that in such a costing 
of joint services there could be many viewpoints and many conflicting 
ideas. In order to answer some criticisms of its method of cost alloca- 
tion, several other bases for arriving at the cost of mail service were 
discussed and comparisons made. 

The basis just described and which the Board finally decided to 
use was designated as Basis A in the comparison given in Table 9. 
Basis B was arrived at by treating express and freight as by-products 
as was done in the Big Four case in 1951; otherwise the same method 
was used. In basis C the allocation of total capacity costs was made 
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to all four classes of service on a straight revenue ton-mile basis. In 
Basis D, instead of developing the 1950 mail cost and adjusting it to 
current cost levels by an appropriate adjustment factor as was done 
in the case of Basis A, the calculation was started with the reported 
costs of 1954. These were reclassified according to functions on a 
partially estimated basis consistent with the bases used in adjusting the 
costs for the calendar year of 1950 in the Big Four case and then the 
current cost of mail was determined by applying the allocation tech- 
niques as used for Basis A. 


TABLE 9 —- COMPARISON OF ALTERNATIVE BASES FOR COSTING THE 
MAIL SERVICE—BIG FOUR 


Carrier Basis A Basis B Basis C Basis D 


American 39.35¢ 39.50¢ 37.55¢ 40.78¢ 
Eastern 42.94 43.23 41.50 42.24 
Trans World 37.61 37.82 36.02 39.11 
United 39.49 39.79 37.80 40.65 
Average 39.85¢ 40.09¢ 38.22¢ 40.70¢ 


Source: CAB Docket No. 6599 et al., O.S. No. E-8678 (1954), p. 18. 














In its report the Board did not discuss these different methods of 
arriving at the cost of mail service but merely used the tabulation set 
forth in Table 9 to show that other methods produced a result differ- 
ing little from the one chosen. Note that in Basis C where total 
capacity costs were allocated to the four services on a straight ton-mile 


basis, the average rate would have been 1.63¢ less than the one chosen; 
in the case of each carrier the cost would have been less. In the other 
two, the cost figures were higher; Basis B, which was the method used 
in 1951 was only 0.24¢ higher and Basis D, which was constructed upon 
1954 costs and partially estimated was only 0.85¢ higher. It would 
seem that the one used by the Board in its estimate of the cost for rate 
making purposes at this time was as accurate as the various estimates 
used in the cost allocation could permit. 


The determination of the cost of mail service at this time was 
but the first step in the determination of the rate. Since the decision 
in 1951, Reorganization Plan No. 10 had brought about a formal 
separation of subsidy from service mail pay for each certificated air 
carrier. At that time the Board established the then existing rates as 
the final service mail rates for those domestic trunklines which were 
considered free from subsidy and had also set a final service rate for 
each of the subsidized carriers. The carriers were divided into groups 
or classes depending upon the ratio between their average costs and 
the average costs of the Big Four. The trunklines fell into the first 
three classes which were given the following rates: American, Eastern, 
TWA, and United, 45 cents per mail ton-mile; Braniff, Capital, C&S, 
Delta, National, Northwest, and Western, 53 cents per mail ton-mile; 
and, Colonial, Continental, Inland, Mid-Continent, and Northeast, 
75 cents per mail ton-mile. 
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These rates were established with the idea of yielding to each car- 
rier payment for all of its mail services which would equal the average 
cost of mail for the carrier in each group, rather than to produce like 
payments for a given mail shipment between any specified pair of 
points involving two or more competing carriers. This is where one 
of the weaknesses of using a strictly cost basis of rate making shows up 
because all carriers do not have the same costs. These differences may 
be attributable to differences in managerial ability or decisions, or to 
factors beyond the control of management such as operating conditions 
with which they are faced, or to traffic density and unusual demands 
for the service. 


The Effect of Demand 


As far back as 1951 the Post Office Department had indicated it 
felt it should not be required to pay different rates for the same service 
and that ultimately a revised service mail rate structure would have 
to be devised. Even at that time the Post Office had recommended a 
two-part rate which would take into consideration the line-haul costs 
as one element and the terminal costs as the other, the net result being 
a like charge for like services. The Board had its staff work on such a 
rate but differences of opinion concerning the desirability of such a 
rate structure prevented its being put in at that time. 

Late in 1953 the Post Office Department proposed a policy of 
making use of the carrier whose rate would result in the lowest cost 
to the Government, with comparable service. This policy would have 
disrupted the traditional movement of the mail because of the differ- 
ences in the rates and the differences in the mileage between competing 
carriers on competing flights. 

The Board’s answer to these problems was to order an industry- 
wide investigation to determine a proper mail rate structure, giving 
the Post Office and the carriers forty-five days to submit positions and 
counter positions. This resulted in the decision just discussed. In 
addition, the Board proposed splitting the service rate applicable to 
the 53 cent carriers to apply 45 cents on the competitive segments and 
necessarily higher rates on non-competitive routes so as to maintain 
a 53 cent average on the system. For Braniff, this proposal was for 
45 cents on 15.7 per cent of its mail volume and 54.49 cents for 89.3 
per cent. For Capital, a 45 cent rate on 75 per cent of its mail volume 
and 77 cents on the other 25 per cent was proposed. Capital had peti- 
tioned for 45 cent rate to apply on 85 per cent of its volume and 89 
cents on the remaining 18 per cent. The rate for Delta was proposed 
to be 45 cents for 33.33 per cent of mail volume and 57 cents for the 
other 66.67 per cent. Western was to get 45 cents for 50 per cent of its 
mail volume and 61 cents for the other 50 per cent. Both National 
and Northwest were proposed to go on a 45 cent rate system-wide 
which, it was estimated, would save the Government about $425,000 
a year in service mail payments. The Post Office objected to these 
proposals and so the Board issued show cause orders to Braniff, Capital, 
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Western and Delta as to why their service mail rate from January 1, 
1954 should not be split to provide a rate of 45 cents of competitive 
segments and 53 cents on other segments.** 

In the order instituting the proceeding which resulted in the 
determination of the cost of the mail just discussed, the Board had 
two objectives in mind; (1) to determine whether the existing rate 
level was too high and should be reduced, and (2) to solve the prob- 
lems raised by the Post Office Department. 

In order to bring about uniform pay for like services, it is obvious 
that the mileage upon which the charge is to be based must be the 
same. This problem arises because of the fact that the route travelled 
between two major points may be, and often is, different for different 
carriers. 

Probably the most simple method of solving the problem of uni- 
form rates would have been to establish a flat-rate per ton-mile, uniform 
for all carriers. This method of setting the rate was turned down since 
a uniform rate level based upon the average of the thirteen trunklines, 
would probably be excessive for the large, long-haul carriers which 
have an average cost below the average for the group, and at the same 
time, would most likely be inadequate for the short-haul carriers who 
would receive less than their reasonably attainable costs. At the same 
time, if the rate were set so as to give the large carriers a reasonable 
return, the small carriers whose route characteristics do not make 
possible, at this stage of development, the attainment of the same low 
cost under even optimum managerial efficiency, would receive a return 
much below cost. 


Development of the Two-part Rate Formula 


In determining the two-part rate formula (one that would recognize 
the differing nature of line-haul costs and terminal costs) two basic 
steps were involved: (1) the ascertainment of the proportion of the 
total mail cost to be included in the line-haul rate, expressed as a rate 
per mail ton-mile, as well as the determination of the remaining 
portion of the total cost constituting the terminal charge which is 
expressed as a rate per pound of mail enplaned at each station; and, 
(2) the determination whether to treat all stations as a single class or 
whether to classify stations according to size or on some other appro- 
priate basis. As the Board said, 

The overriding consideration in the development of the rate 
formula must, of course, be that the resulting payments under the 
formula will constitute fair and reasonable compensation for the 
various carriers consistent with their reasonably attainable costs.54 
The line-haul costs are the expenses of moving the mail from 

terminal to terminal and are what is left of total costs after the costs 
of loading, unloading, landing, and takeoff are taken out. All costs 
include related overhead and capital costs. a 





53 CAB Docket No. 6599 et al., O.S. No. E-8146, March 2, 1954. 
54 CAB O.S. No. E-8678, op. cit., p. 22. 
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Admittedly a considerable degree of judgment is involved in 
determining the division of the cost of mail between the line-haul 
element and the terminal element. Since available data showed that 
the line-haul costs were somewhere between two-thirds and _ three- 
fourths of total mail cost, originally it was proposd that 75 per cent 
of the Big Four cost of mail be used as the line-haul rate.*® In the 
final order this was changed to 80 per cent of the total cost, which along 
with some minor adjustments and corrections resulted in a rate of 
30.17 cents per mail ton-mile for the line-haul portion. 

Since one of the primary aims of this investigation was to provide 
uniform rates for the same service regardless of the carrier involved 
and since the total charge is to be made up of the pounds times the 
terminal charge and the miles times the line-haul charge, it was neces- 
sary to standardize the mileage between all pairs of cities involved. 
This problem was partially solved by deciding to use the shortest 
mileage flown by the short-line carrier, and the official schedules as 
designated by the Postmaster General as of June 1, 1955 were to be 
used as standard mileage, subject to annual readjustment. However, 
the problem was not quite that easily solved since there are circum- 
stances where the flight patterns require a routing with one or more 
intermediate stops which frequently means a greater mileage between 
terminal points. This brings up the question as to whether the formula 
would fully compensate the long-haul carrier for the service performed. 
Should the carriers be compensated for mileage flown over and above 
the short-line routings and if so to what extent? 

A logical approach to this problem was made by taking the posi- 
tion that where circuitous routings are needed and demanded by the 
Post Office Department it should be paid for; but if not needed, it 
should not be paid for. Using the data at hand, the amount of circuity 
actually required by the Post Office Department was computed in the 
form of a “‘circuity factor” for each carrier which was applied to the 
line-haul portion of the rate. The calculation of the line-haul rate is 
shown in Table 10. Some slight corrections and refinements were 
made in the final order resulting in the rate of 30.17 cents per mail 
ton-mile instead of 30.10 cents as shown in this table. 


TABLE 10 — CALCULATION OF LINE-HAUL RATE—BIG FOUR 








Over-all Portion Covered by Recognized Rate 
Carrier Costof Mail Line-haul Rate Circuity Factor Line-haul 
American 39.35¢ 29.51¢ 0.78% 29.72¢ 
Eastern 42.94 32.31 1.27 32.60 
Trans World 37.61 28.21 0.20 28.25 
United 39.49 29.62 0.86 29.85 
Average 39.85¢ 30.10¢ 





Source: CAB Docket No. 6599 et al., O.S. No. 8678 (1954) p. 30. 


(NOTE: Changes in these calculations resulted in a line-haul rate of 30.17¢ 
in the final order—Order No. E-9284, June 7, 1955.) 


55 Ibid. 
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In determining the terminal rate, studies covering all stations for 
a representative group of the thirteen domestic trunklines were made 
to examine the relationship between the station cost per ton of revenue 
traffic enplaned at each station and the size of the station as measured 
by total revenue tons enplaned. These studies revealed a very wide 
range in size of the various stations and also a clear pattern of relation- 
ship between size of station and the cost per ton enplaned. Based upon 
these studies, the Board decided to group the trunkline stations into 
four classes based upon the combined total enplaned by all carriers 
at each station. The tonnage limits assigned to the four classes of 
stations along with the rates per pound of mail are shown in Table 11. 


TABLE 11 — CLASSIFICATION OF STATIONS AND TERMINAL RATES 





Annual Terminal Rate 
Total Revenue Tons Per Pound 
Class of Station Enplaned at Station Enplaned 


A 7,000 and over 3.32¢ 
B 750 — 6,999 6.64 
C 60— 749 9.96 
D 59 or less 33.21 


Source: CAB Docket No. 6599, et al., E-9211, pp. 4, 12. (Revised Statement 
of Provisional Findings and Conclusions. May 17, 1955.) 








The classification of stations was based upon the total tons of traffic 
of all carriers at each stop, rather than the tons of traffic handled by 
each individual carrier at the station. This was done so as to permit 
the same rate for each carrier at the station regardless of the carrier’s 
costs. A list of all of the stations and their classifications was drawn 
up.°® The relationship between the rates at the different classes of 
stations was: class A stations, 100%; class B, 200%; class C, 300%; and, 
class D, 1000%. In the original proposal this relationship had been 
100%, 110%, 160%, and 300%. The decision to make these modifica- 
tions in the formula as proposed in September 1954 was predicated 
primarily on the fact that the new formula was expected to produce 
“yields for the various carriers which will more closely approximate 
their cost of mail than the formula which we had tentatively employed 
in our earlier show cause order.’’57 

Looking toward problems of adjustment in the future, the Board 
made provision for any new station to come in as a class C station since 
most of the large traffic generating stations were already included in 
the classification and any new station would probably generate more 
than the minimum D group. Provision was also made for a carrier 
to petition for a change in station class merely upon a showing of fact 
which would not reopen the rate case so as to disturb the over-all rate 
and rate structure. 

The terminal rate is applicable to each pound of mail enplaned at 





56 See CAB Docket No. 6599 et al., Order No. E-9284, Appendix No. 1 (1955). 
57 CAB Docket No. 6599 et al., E-9211, p. 12. (1955). 
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point of origin, and no separate charge covering deplaning was in- 
cluded since the terminal charges include both landing and unloading 
as well as takeoff and loading. This rule of only one terminal charge 
being applied also obtains in the case of mail carried on an interchange 
flight operated by more than one carrier. The broad principle involved 
is that a terminal charge will be made at each point where mail is 
turned over to the carrier by the Post Office Department. 

The line-haul rate plus the terminal rate make up the multi- 
element rate for not only the Big Four but the other nine trunklines 
as well. Because comparable figures were not available to allow the 
costing of the rest of the trunklines on the same basis and to the extent 
that was done for the Big Four, the Board had to estimate the yield 
that the new rate would provide for all of the trunkline carriers. 

A comparison of the estimated yield with the total cost per revenue 
ton-mile for 1954 is given in Table 12. 


TABLE 12 — COMPARISON OF ESTIMATED YIELD WITH TOTAL CosT— 
ALL CARRIERS 


Estimated Yield Total Cost per Revenue 
Carrier per Mail Ton-mile : Ton-mile, Fiscal 19548 


1954+ 1955+ 


American* 39.78¢ 37.05¢ 41.61¢ 
Eastern* 47.29 41.67 42.32 
Trans World 37.03 35.81 40.51 
United* 38.04 36.03 43.52 


Average 39.43¢ 37.00¢ 


National* 45.06¢ 41.65¢ 43.09 
Northwest 39.15 36.62 47.83 


Average 41.15¢ 38.32¢ 


Braniff 56.19¢ 50.00¢ 52.89 
Capital 55.54 49.04 45.69 
Delta 50.31 44.73 46.56 
Western 49.19 44.89 46.56 


Average 52.62¢ 46.93¢ 


Colonial 67.84¢ 58.82¢ 58.41 
Continental 55.56 50.89 62.57 
Northeast 90.91 86.62 78.53 


Average 63.12¢ 57.79¢ 


Trunkline 
average 41.46¢ 38.56¢ 


* Entire system including overseas and international operations. 

+ CAB Docket No. 6599 et al., O.S. No. E-8678, p. 3. (1954). 

t CAB Docket No. 6599 et al., E-9211, Appendix No. 1., (1955). 

§ CAB Docket No. 6599 et al., O.S. No. E-8678, Appendix 5, p. 1. (1954). 
These data include operating expenses (exclusive of passenger service, traffic 
and sales, and advertising and publicity), eight per cent return on investment, 
and provision for income taxes. The bases for these data are set forth on pages 
2 & 3 of Appendix 5 and in Appendix 4. 


In analyzing the data in this table it should be mentioned that the 
grouping is according to classes used in the Board’s administrative 
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subsidy separation in 1951 and compares the average yield in the 
different groups. The Big Four originally made up group I and had 
a 45 cent rate; the new rate is estimated to yield an average of 37 cents 
for the group. National and Northwest in 1954 moved into the class I 
group, whereas they had formerly been in the 53 cent group II. The 
new formula will yield them an average of 38.32 cents it is estimated. 
The class II group will get an estimated rate of 46.93 cents while the 
class III group including Colonial, Continental and Northeast will 
get an estimated average rate of 59.79 cents compared with the old 
rate of 75 cents. 

It is to be noted that the average yields for the different groups 
bear the relationship of a gradually ascending one from group I 
through group III which follows the relationship of the costs of the 
carriers in these groups. However, there are a couple of aberrations 
which are not explained by the Board. The estimated yield per mail 
ton-mile of Eastern is much above that of the others in that group 
which possibly might be explained by the larger number of class C 
and D stations from which mail is originated. Perhaps the same 
explanation can be made for the 86.62¢ estimate for Northeast which 
is so far above any of the rest. 

In defending the new formula and explaining the smaller yield 
expected when compared with the estimate made in 1954 (see table 
12), the Board noted a downward trend in ton-mile costs when calen- 
dar 1954 data are compared with fiscal 1954 data. It was also noted 
that the first quarter of 1955 showed substantial gains in traffic, which 
would further lower ton-mile costs. 


CONCLUSIONS 


In general, the estimated revenues are fairly close to the estimated 
costs, so that the Board should properly feel that: 


With due regard to the techniques whereby we have constructed 
the multi-element service mail rate, the cost of mail for the Big 
Four, the relationship between the revenue ton-mile costs for each 
carrier and groups of carriers as well as the estimated yields under 
the multi-element rate, and the differing characteristics obtaining 
among the various carriers as regards the length of haul of the 
mail, we find that the yield estimated to be produced by the multi- 
element rate for each of the thirteen carriers, as well as for each 
homogeneous group of carriers, represents fair and reasonable com- 
pensation for the transportation of the mail, and that the proposed 
rate is the fair and reasonable service rate for each carrier in 
accordance with the Act and Reorganization Plan No. 10.57* 


In Table 13 is tabulated the comparison of service mail payments 
under the rates made effective by this new order and the rates in effect 
prior to April 1, 1954. It is quite obvious that the net result of the 
new rates, in addition to providing like payments for like service, 
would be the saving of $5,336,000 by reduction of service mail pay 


578 CAB O.S. No. E-8678 op. cit., p. 12. 
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when calculated at the average estimated yield of 38.56 cents and based 
upon the volume of mail carried in fiscal 1954. These new rates are 
to be final service rates for all of the trunkline carriers; however, 
Braniff, Colonial, Continental and Northeast, since these carriers are 
still considered to be in the need class, can apply to the Board for 
payments over and above those made by the Post Office Department 
under Reorganization Plan No. 10, on the basis of the formula. The 
rate becomes effective September 1, 1955. 

In order to solve the problem of the rate to be charged for move- 
ment of the mail from April 1, 1954 through August 31, 1955, the rate 
to be applied to the mail ton-miles carried each month by each carrier 
is the same as the estimated yield under the new formula. (See 1955 
estimated yield as shown in Table 12.) For this purpose, the mail ton- 
miles is to be computed on the basis of the direct airport-to-airport 
mileage between points served for the carriage of the mail. 


RATE MAKING PRACTICES 


In drawing conclusions from the early part of the Board’s rate 
making history and the methods used up to 1948, the apparent lack 
of a definite policy is disturbing. The financial condition of the air- 
lines in 1946 and 1947 was far from satisfactory and there exists an 
understandable inclination to consider the limited foresight of the 
Board to be responsible. However, there were certain principles used 
and trends discernable that are of particular interest to the student 
of regulatory activities. 

Most of the problems presented to the Board in administration of 
Section 406 of the Act are those which confront any administrative 
body whose job it is to fix just compensation for service rendered. There 
are, however, noticeable points of difference between the provision of 
a rate for compensation to the air carrier and one of government 
support of that carrier. One difference is the emphasis (in 406 (b) ) 
on the air carrier as the unit of measurement which provides for the 
consideration, not of any particular route or operation, but the “need” 
of the carrier. A case in point is where the Board included in the air 
mail pay for one route the “need” (deficit before mail pay) arising 
out of operations on a second certified route, but upon which the Post 
Office Department had refused to place mail due to a lack of funds.*§ 
The new rate when fixed was paid by the Post Office Department. In 
another case, the Board considered excess profits earned on one divi- 
sion of an air carrier to be a determining factor in ascertaining the © 
need in fixing the rate on an entirely separate division.®® Congress 
gave the Board the great responsibility of fixing rates of mail compen- 
sation so that they would provide sufficient government aid where 
required to insure the development of the air transportation system 
to provide for the commerce needs, the postal needs, and the national 





583 CAB 161 (1941). 
596 CAB 61 (1944). 
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defense. The Act and the Constitution of the United States entitle 
the carriers to mail rates calculated to enable them to earn a reasonable 
over-all profit, if honestly, economically and efficiently operated. 

To the end that national purposes may be effected, it is vital to 
public welfare that the regulatory authority make full use of accepted 
methods and yardsticks of cost control to serve as a check on the quality 
of management and to insure and maintain the statutory standard of 
honesty, economy and efficiency. The Board appears to have been 
very casual regarding the need to decrease unit costs. The main reli- 
ance was placed upon the competitive factor under a uniform mail 
rate; competition with surface carriers and later, in regulated route 
competition with other air carriers. There was no recognizable policy 
of promoting an air transportation system that would be financially 
enabled to provide service to the public at ever lower rates. The 
danger to the rate structure from the dilution of traffic by increased 
competition and increased service on established routes does not seem 
to have been considered. 

The great reliance, in this early period, on “needs” as the justifica- 
tion for subsidy rates caused the Board to approach its problem from 
the wrong direction and may have directly resulted in the depressed 
condition of the industry in 1946-47. Needs are based upon costs and 
cost is contingent upon valuation. Increasing investment, whether by 
a single carrier or several carriers serving the same area must increase 
cost and therefore result in a higher level of need unless traffic increases 
proportionately. ‘This new need then forms the basis for an increased 
subsidy element in the air mail rates. In other words, if the units of 
input are increased without a corresponding increase in the units of 
output demanded, the resulting ineffectual utilization of plant must 
be an added cost. To completely disregard the units of input and to 
allow them to be greatly multiplied on the general theory that such is 
the intention of Congress under the Act could lead directly to the 
necessity of perpetual subsidy. That this danger was real was brought 
home to the Board in the financial crisis of the air transport industry 
in the year 1947 when even with air traffic at an all-time high, the 
domestic airlines reported a net loss of $20.7 million. 


Mistaken judgment of the traffic potential or the failure to form 
a realistic view of the increased capacity of new equipment may have 
been critical factors in this crisis. At various times the Board indicated 
an awareness that “‘. . . scientific improvements . . . will undoubtedly 
make possible the operation of aircraft at least equal to the DC-3 at 
as economical levels as these ships have been operated.”*! However 
the Board appeared to be completely unprepared for the increased 
capacity of the four-engine aircraft and the influence on traffic density 
and hence the rate structure when, without increasing schedules, the 





60 Mrs. Keyes believes this merely protects the financial status of existing 
carriers. See, Lucille Sheppard Keyes, Federal Control of.Entry into Air Trans- 
portation, Harvard Univ. Press, 1951, p. 66 ff. 

614 CAB 297 (1943). 
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larger faster aircraft were substituted for the DC-3s. With recognition 
of this blind spot in the policy of the Board, the Congressional Aviation 
Policy Board admonished “. . . considering the large public investment 
in the air transportation industry, close check on costs and efficiency 
of airline operations is required.” 

This group wasn’t the only one to be concerned by rising costs and 
the opportunistic decisions of the Board. The Air Co-ordinating Com- 
mittee, consisting of representatives of various groups concerned with 
aviation, including a member of the Board, criticized the absence of 
a “government rate policy.” The suggested development of coach 
services, involving as it did mass transportation techniques was given 
at the time as further cause for attention to the continued high level 
of costs in the domestic air transport industry. 


If the air arm of the national defense system was to be strengthened 
in the manner proposed by the Congressional Aviation Policy Board 
which suggested moving all first class mail and parcel post by air, the 
trend of costs was of major importance either to the new rates that 
would be necessary and/or higher subsidies requires. A supporting 
opinion that costs would not allow mass transportation by air was 
expressed at the time by a noted aviation lawywer and writer when 
he said: 


The trend of costs, the need to reduce them, and the effect of 
new route proposals upon the over-all costs of providing air trans- 
portation are extremely important subjects, especially in the pres- 
ent dynamic stage of the industry’s development. Current costs are 
so high that the industry cannot be regarded as on a firm founda- 
tion of potential mass transportation of passengers. And any truly 
large scale cargo transportation with operating costs at levels even 
considerably less than present ranges is quite out of the question.® 
It is evident that the Civil Aeronautics Board was more concerned 

with management problems involving the cost of a unit of product 
than is generally admitted to consideration under the valuation prin- 
ciple of rate making. Whenever valuation was considered by the 
Board it was as a test of the adequacy of a proposed rate and not as a 
basis for the determination of that rate. It would seem, furthermore, 
that the Board had escaped various pitfalls of the valuation rule® by 
adopting original or book cost as the basis for value which, since the 
air carriers were young in years and had been required from the 
beginning to keep records on equipment costs, made this method of 
valuation practical. Consequently the problem of obscure data and 
lost records that plagued the railroads and older utilities was not a 
factor in this case. So the advantages of the original cost as a valuation 
method are retained; the share of the owners is assured “. . . in propor- 
tion to the service they perform in supplying the capital required . . .” 





62 National Aviation Policy, op. cit., p. 24. 

63 Westwood, Howard C., “Choice of the Air Carrier for New Air Transport 
Routes,” 16, Geo. Washington L. Rev., p. 228 (1948). 

64G. Lloyd Wilson, James M. Herring, Roland B. Eutsler: Public Utility 
Regulation, New York, McGraw-Hill Book Co., Inc., 1938, p. 117. 
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and the measure is more definite and less conjectural than other bases 
of valuation.© 

The essential difference is that in its use by the Board, the valua- 
tion principle is of secondary importance. The use of average unit 
costs as the basic rate factor, rather than a percentage return based 
on valuation, along with frequent re-examination of the cost situation, 
eliminates the difficulties arising from changes in the price level. Any 
change in the price level would so affect costs as to form the basis for 
a new level of rates. 

A few new concepts or old concepts with a new application em- 
ployed by the Board in this early period could well be emphasized: 

(1) The principle of self sufficiency is a valuable contribution 
to the standards of industrial competency. 

(2) Equally valid in its use was the theory of comparability which 
denied to the air carrier the possibility of a rate based on 
individual need. 

(3) Reliance upon regulated competition between air carriers 
and with surface carriers was the outstanding characteristic 
of passenger rate control. 

In this early period there was no recognition of the part 
played by out-of-pocket costs and constant costs. The nature 
of the industry at that time more so than later, was such that 
fixed costs were not so large a part of the total costs as is 
found in the case of railroads and most of the public utilities, 
with the possible exception of the motor carriers. Later, with 
larger more costly equipment, these costs were to loom larger, 
but still not so great as those of the railroads. 

Common costs were disregarded due to the fact that at the 
time it was felt necessary only to ascertain total costs which 
were more than commercial revenue in order to determine 
the mail rate necessary to provide the required total revenue. 
Later, this problem was to become of major importance. 

(6) The unit costs of providing the service made up the principal 
base for the rate, with the base then elaborated by various 
non-cost considerations to obtain a rate thought to be ade- 
quate for the purpose of the Act. 

Among the cost factors included as relevant in this early period 
were the following items: 

(1) Revenue collected by the Post Office Department. 

(2) Original or book cost valuation; called by the Board, “required 
investment.” This would be the same as has been called “pru- 
dent investment” in public utility rate making since the Board 
made a careful examination of the carrier records and made 
adjustments where it felt they were needed. 

(3) Costing standards and techniques, such as the unit of measure, 
dependence on cost ratios, use of average costs, over-all and 
group costs, and the rejection of the allocation of joint costs. 


65 Ibid., p. 124. 
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(4) Cost projection by estimates in future revenue-expense sched- 
ules. 
(5) Measurement of the rate of return as a ratio of cents per 
revenue-mile, cents per pound-mile or cents per ton-mile and 
as a per cent of the required investment. 
(6) Graduated decreasing returns for successive increments of 
service represented by the adoption of the block system of mail 
pay and later the incentive mail rate. 
(7) The principle of alternative uses. When plane space is used 
for one purpose, it is sacrificed for other purposes. Hence 
the revenue from the latter should not be less than that to be 
gained from the use of the space for the primary use. 
The non-cost factors considered by the Board in its rate making 
should also be mentioned, as the need to: 
(1) develop an air transportation system; 
(2) assist pioneering carriers; 
(3) encourage technical improvements; 
(4) develop a nation-wide system of airports; 
(5) encourage competition as a stimulus to efficiency in manage- 
ment and a trend toward lower costs; 
(6) consider operating rigidities imposed by air mail; 
(7) promote desirable service patterns; 
(8) permit load factors consistent with adequate service; 
(9) provide service consistent with traffic density; 
(10) gauge public psychology in promoting volume demand. 
So the early method of mail rate making amounted to not much 
more than a cost-plus system, designed primarily to promote an air 
transport network. 


THE PRINCIPLE OF COMPARABILITY 


The Board is required by the Act to consider economy and effi- 
ciency of management in setting mail rates, a difficult thing to do and 
one that has caused the agency to spend considerable time and thought 
in its efforts to conform. In unregulated business, economy and effi- 
ciency of management can be measured by the rate of profit resulting 
from the efforts of management, but this measure cannot be used by 
a regulatory agency where the profit is the direct resultant of the 
agency’s rate making powers rather than stemming from the economy 
and efficiency of management. 

One method used by the Board was to classify carriers into what 
it called “‘a homogeneous group for rate making purposes” and, taking 
the average costs for the group as a yardstick, setting a rate so that a 
carrier attaining the average unit costs of the group or less will enjoy 
the return which the Act terms fair and reasonable. The operating 
characteristics of the Big Four in 1950 were seen by the Board as suffi- 
ciently uniform to allow each carrier, under a uniform mail rate, to 
earn under conditions of economical and efficient management, a fair 
return. 


The larger the number of carriers in a group used in this manner, 
the greater assurance there is that there will be enough good manage- 
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ment in the group to keep the average costs down. It is conceivable, 
however, that all of the carriers involved could be uneconomical, 
and inefficient and thus cause the failure of the principle of compara- 
bility. This principle should be supported by other means of judging 
the efficiency and the soundness of the practices used by the airline 
management. This the Board has done by looking carefully into the 
various cost items of the carriers and judging them upon various stand- 
ards which have gradually been developed. For example, certain cri- 
teria have been set up for the amount of spare equipment a carrier 
should support; the amount of extra schedules it should operate; or 
the amount of general administrative expense it should be allowed 
as related to operating expense. 

In connection with the Big Four rates in 1951 the Board explained 
why it would not allow United and TWA a return of more than 4.6 
and 2.9 per cent respectively by pointing out certain ways that it felt 
that management had not been economical and efficient. 

This method of carefully scrutinizing expenditures and refusing 
to underwrite with mail pay those which the Board believed to be 
unsound would probably be considered in an unregulated industry 
to be usurping of management prerogatives on the part of government. 
However, where public funds amounting to several million dollars 
annually are being paid out to promote an industry the safeguarding 
of the rights of the public alone would warrant such close supervision. 
As the air carriers reach the stage of self-sufficiency, however, the right 
of the Government to dictate to airline management should be lessened 


and only the control needed to assure good service at fair and reason- 
able cost to the public should be exercised. Since nine of the domestic 
carriers are now considered to be out of the “need” class, it is time 
that the law be changed to effect this reduction in supervision of 
management functions. 


THE SERVICE MAIL RATE 


Each time that the Board faced the problem of setting a mail rate 
it felt forced to defend its use of the cost-of-service principle and 
explain its rejection of the value-of-service principle. In the quotation 
from the Interstate Commerce Commission which it used in support 
of its stand, it failed to use the entire applicable passage which fact 
weakens the Board’s position and shows that its members were not 
fully aware of the full meaning of these two principles. What the 
ICC had said was: 

As between the two cardinal principles of rate making—the 
cost of service and the value of the service—the first is decidedly 
more capable of exact determination and mathematical expression 
than the latter. If, as some would have us believe, no measure has 
yet been discovered for ascertaining the cost of the service, what 
measure is there suggesting anything definite and tangible and 
sufficiently practical in its application to carry conviction which 
can be applied to the value of the service? (the following was 
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omitted by the Board) By which, after all, we mean to say little 

more than that the cost of the service is ascertainable with much 

more precision and capable of more tangible expression than the 

value of service. Nevertheless, both cost and value must be con- 

sidered as well as all other elements, entering into a rate.®® 

The CAB would have been on much sater ground had it been 
willing at the time to recognize the import of the last two sentences 
in the statement by the ICC and given some consideration to value of 
service. It is true that the ICC was dealing with commercial rates and 
that the situation was different when dealing with mail rates, still the 
value of the service cannot be ignored as did the Board in setting serv- 
ice mail rates. One result of this, as already noted, was to provide 
different rates for the same service which could only occur where the 
user of the service was not aware of the difference, or although aware 
of the difference, willing to pay different rates. Where the subsidy 
was hidden in the total mail payment as it was up to 1951 when the 
Board made its administrative separation, the amount of tax money 
used to pay for the services performed was not known and it was sound 
according to national policy to promote the carrier with the higher 
costs just as much as the carrier with the lower costs. But with a sepa- 
ration of subsidy and service mail pay, it became necessary to have a 
service rate that would provide the same pay for the same service 
regardless of the carrier performing that service. 


Although faced with this new situation which really required a 
recognition of the influence of demand upon the mail rate, the Board 
was unwilling to acknowledge the importance of the value-of-service 
principle of rate making. Even though the Board, in the same decision 
evolved a two-part mail rate which would result in the same pay for 
the same service which amounted to a recognition of demand, there 
is no indication that the Board realized that it was giving weight to 
value of service in setting such a rate. 


In determining the service rate based primarily upon costs, a sound 
approach was used. It must be remembered that between 1912 when 
the ICC made the statement quoted above and 1951 when the Board 
first started the use of cost allocation as a basis for a service mail rate, 
cost accounting and cost allocation techniques in the way of more 
complete and better records have progressed to such an extent as to 
make the use of cost data for rate making purposes much more prac- 
tical. In fact the ICC has moved so far in the direction of basing rail 
freight rates upon cost that it has been criticized for bringing about 
too rigid a mathematical rate structure tied directly to costs.” This 
has come about from the policy of attempting to base rail freight rates 
upon out-of-pocket costs plus the share of overhead costs that value of 
service conditions will permit to be allocated to that particular com- 





66 Boileau v. P. & L. E. R. R. Co., 22 ICC 649, 652 (1912). (Italics supplied 


by the writer.) 
_ 87 See G. Lloyd Wilson, Freight Rates: What Are They? Neat Patterns in 
Arithmetic, or Practical Prices. Railway Age, August 24, 1953, p. 67. 
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modity. The result has been to provide rates which are too rigidly 
related to distance. 

The primary function of rates is to induce movement of traffic 
under conditions which will redound to the benefit, alike, of sup- 
pliers and purchasers of transportation.® 

While this statement was applied to rail freight traffic, nevertheless 
it applies equally well to rates set for the movement of air mail traffic, 
since the purpose of airmail rates is to provide a fair and reasonable 
payment to the carrier and at the same time give the public a good 
service at a reasonable price. 


The CAB should be given credit for devising a sound method of 
cost allocation which takes into consideration the different priority 
ratings of the various types of traffic and, although the Board Members 
might deny it, also considers demand to a certain extent. This was 
done by the difference in allocation of unused capacity costs which 
are common costs resulting from the requirement that some excess 
capacity must be available in order to properly serve the public. 


In the Big Four mail rate determination in 1951 (which was in 
effect up to April 1, 1954) the Board classed mail and full-fare pas- 
senger traffic as primary, and express and freight as secondary traffic. 
This was done to compensate for the priority factor which means that 
express and freight are off-loaded when space is required for mail or 
passengers. It was noted in explaining this method of allocation that 
the secondary traffic was able to carry its own out-of-pocket costs and 
contribute something to common costs, but that it could not be ex- 
pected to carry its full share of common costs. 


Express and freight carried on combination flights reduce the 
amount of unused capacity and are accorded a second-class service 
being off-loaded where necessary to make room for primary traffic. 
The yields realized by the carriers from freight and express traffic 
are far below the revenue yield from first-class passengers and 
mail, and in the present stage of development they could not rea- 
sonably be expected to be carried on combination planes if such 
services were required to bear a full allocation of common costs. 
Yet these services are sold at a price substantially above their 
direct costs, and thus their retention is worthwhile in that they 
make a contribution to overhead, which reduces the cost of the 
primary services. .. . These classes of traffic share in the capacity 
costs only to the extent of the excess of revenues over these direct 
costs assigned to such traffic on the regular combination flights.® 


It is clear that the Board was using value of service considerations 
when it classified the traffic in this manner and allocated the unused 
capacity costs to the primary services because they resulted from sched- 
uling to fit peak requirements of these services which peak require- 
ments are brought about by variations in demand. It is evident that 
it is the nature of the demand for express and freight service which 
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requires that the rates be such as to yield a revenue far below that of 
mail and first-class passenger traffic. 

Three years later, changed conditions required a modification of 
the method just described, but there is still a recognition of the same 
principle to be seen. Here unused capacity costs were allocated to 
passenger, mail and express traffic on a weighted ton-mile basis with 
passenger and mail being assigned full weight and express half weight. 
Freight was not assigned any of the unused capacity costs on the com- 
bination services because of the fact that it moved entirely upon a 
space-available basis. In this latter case the Board felt that it should 
recognize the increasing importance of the all-cargo flights and so a 
separate allocation was made for these flights with total capacity costs 
being divided between freight and mail on a revenue ton-mile basis. 

Here again the Board is recognizing value of service or demand 
in its influence upon the charges which can be made for the commer- 
cial services in considering the attainable revenue from these services 
relative to the rates that should be charged for the mail. 

At no point does the Board seem to realize that the average unit 
costs upon which it bases its cost of the mail is dependent upon the 
volume of total traffic, both mail and non-mail, which means that the 
unit cost is dependent upon the commercial traffic which in turn 
depends upon demand. Now that the major part of the air transport 
industry is no longer dependent upon subsidy, the Board will have 
to face rate making problems for the non-mail services which will 
involve all of the factors of rate making including not only cost and 
value of service, but competition between carriers, places and com- 
modities as well as all commercial and traffic considerations. 

The two-part rate ordered by the Board is sound and it is well that 
such a rate is being put into effect. It has the obvious advantage of 
bringing about a mail rate which is the same for like services and 
also takes into consideration the terminal costs as a proper charge, 
separate from the line-haul costs. No mention was made of the taper- 
ing principle which was not used in setting this rate since the line-haul 
rate is to be made of a fixed amount multiplied by the mail ton-miles. 
In order to conform strictly to cost, a recognition of the distance trav- 
eled should be included in the rate, but that is partly recognized by 
the use of a terminal charge which includes the costs of landing and 
takeoff as well as those of loading and unloading. However, it is true 
that the actual flight costs are less per mile on a long flight than on a 
short one which would be recognized if the rate per mile were more 
on a short flight than on a longer one. The Board said in the Air 
Freight Rate Investigation” that it was in agreement with the prin- 
ciple of scaling rates with distance of shipment and so recognized this 
principle in setting minimum freight rates. No mention of this prin- 
ciple appears in any of the mail rate decisions although it was 
mentioned in the recent passenger fare investigation.” 
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Perhaps the actual techniques used by the Board in its cost alloca- 
tion might be questioned but that has not been gone into in detail 
and is not considered here. In general the principles of sound cost 
accounting techniques seem to have been followed with logical reasons 
for the allocations made. The determination to use 80 per cent of the 
total mail cost as the part assignable to the line-haul portion of the 
rate was arbitrary, but since the data used in this determination were 
not available, no judgment of this can be made here. The same holds 
true for the decision to use the revenue tons per station as the basis 
for classification of stations. The fact that a rate based on a piece 
basis instead of weight might have been more equitable has not been 
discussed, but is a possibility. Perhaps it would have been better if 
the terminal charge had been based on a minimum weight per piece 
in order to recognize this factor. 

The uniform two-part mail rate formula set by the CAB to become 
effective September 1, 1955 has been approved by all parties concerned 
despite the wide divergence of opinions and suggestions presented at 
the hearings. The range of suggested rates was from a low of 21 cents 
to a high of over 60 cents per mail ton-mile. The Post Office Depart- 
ment suggested a rate between 23 and 26 cents, its criticism being that 
the Board’s formula did not give proper weight to the relative differ- 
ence in the amount of space occupied by the mail as compared to 
passengers nor to the weight of seats or other passenger equipment. 

Various carrier representatives urged that a “value of service’ con- 
cept be used which would produce a rate much higher than the formula 


decided upon. 

The multi-element rate formula . . . constitutes a significant 
step forward from the group concept previously utilized. We are 
keenly aware, however, that costing of the mail involves to a large 
degree the exercise of informed judgment on our part, but we 
anticipate that over the years further refinements may be accom- 
plished.72 


72 CAB Docket No. 6599, e¢ al., E-9211, May 17, 1955, p. 9. (Revised State- 
ment of Provisional Findings and Conclusions.) 
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INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 
AIR NAVIGATION 







URING the Second Air Navigation Conference meeting which com- 
menced at the headquarters of the ICAO on August 30th, 1955, a 
series of experimental flights based upon present air traffic conditions and 
those expected in the future was called for by technical experts from 34 
nations. The trials, which would be held in selected areas of high density 
air traffic, would help technicians work out international standards for long 
range air navigation aids accurate enough to keep aircraft separated safely 
in the heavy traffic expected to develop along the world’s airways during 
the next 15 or 20 years. 

During the Conference an attempt has been made to determine what the 
navigational accuracy requirements of future traffic will be. Estimates for 
the North Atlantic indicate that, in the period from 1970 to 1975, peak 
traffic may amount to as much as 18,000 individual oceanic crossings per 
month, and this traffic would crowd the airways and require aircraft to be 
flown with far less separation than at the present time. Improvement in 
the various facilities and procedures which ensure efficient separation will 
be gradual rather than abrupt; the series of actual trials is designed to 
show which direction of improvement is likely to prove the most productive. 

The Conference described the ultimate objective of a long range naviga- 
tion aid as the provision of a system regardless of weather, time or altitude. 
Included in the minimum essential requirements of such an aid are the 
following: 

1. Range from any single transmitting unit of a ground based system 
should be in the order of 1500 nautical miles. 

2. Position fixing error should not exceed 10 nautical miles at least 95% 
of the time and through the entire area of coverage. 


8. Reliability must be of the highest order practicable; as a guide, the 
minimum acceptable figure would be 95% of all occasions throughout 
a 10-hour flight. 

4, The system must be capable of accommodating an unlimited number 
of users, and most provide for the pilot continuous visual indications 
which will allow him to follow the required track without further 


processing. 





































AIR TRANSPORT 


The Air Transport Committee of ICAO is, at present, working on its 
revised program in connection with the forthcoming Council Meeting, i.e., 
the 26th Session. 

The main items are: 

Charges for Air Navigational Facilities, including Airports 

On December 8rd, 1954, the Council approved a recommendation of the 
Air Transport Committee that an international meeting on Airport Charges 
should be planned for the year 1956, to be held as soon as practicable after 
21st March of that year, and it was decided that the objectives of the meet- 
ing should be those as contained in the Council Resolution of February 8th, 
1954, i.e., to endeavor to reach agreement on a uniform policy with respect 
to air charges in particular to: 






















* Compiled by J. G. Gazdik in co-operation with Dr. G. F. FitzGerald and 
Mr. A. M. Lester (ICAO) and S. F. Macbrayne (IATA). 
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(i) Review and endeavor to reach agreement on methods of charging 
and principles underlying them; 

(ii) Review the global economic position of airports in relation to that 
of the users and endeavor to reach agreement as to what modifica- 
tions if any, of their relative economic position are desirable and as 
to the measures to be adopted to regulate any modification. 

In conformity with the Air Transport Committee’s proposals and com- 
ments (contained in Paper AT-WP/393), the Secretariat have been working 
on the type of international meeting and its agenda best suited to discuss 
this question and it is expected that the Council will take a final decision 
on the matter during its 26th Session. 

The second draft of the study of Route Air Navigation Facilities and 
Services will also be due for final approval by the Air Transport Committee, 
The Secretariat is, at present, seeking additional statistics and material on 
the operation of agencies providing air navigation facilities and services. 

Economic Aspects of the Liability Limits in the Proposed Convention 
on Aerial Collisions. On 30th November, 1954, the Council referred to the 
Air Transport Committee for study and report the Legal Committee’s 
request for advice on the Liability Limit to be included in the proposed 
convention on Aerial Collisions. The Secretariat accordingly issued, in 
March 1955, a preliminary review of the issues raised. This paper, together 
with supplementary material, which will be prepared by the Secretariat 
during the summer of 1955, will serve as a basis for the Committee’s study 
of the subject. 

International Air Mail. In response to the request made by the UPU 
in May 1953, and in accordance with Council’s decision of 16th March, 
1954, certain statistical information has been presented to the May 1955 
Session of the UPU Executive and Liaison Commission. The ICAO observer 
at this meeting will present his report for the Air Transport Committee’s 
information. The committee may then wish to consider further work in 
this field and particularly whether ICAO should lay before the Universal 
Postal Congress to be held in 1957 a “Covering Statement,” similar to that 
furnished to the Congress in 1952. 

Statistical Activities of the Organization Non-scheduled Air Transport 
Statistics. The ICAO Secretariat has been working on the possibility of 
including statistics on non-scheduled operations in the ICAO assessment 
calculations. This question was referred to the Air Transport Committee 
by the President of the Council for study and report and was accordingly 
placed on the work program of the Committee. The Committee is therefore 
due to give final consideration of the report prepared by the Secretariat. 

Facilitation of International Air Transport. It is possible that the Air 
Transport Committee may also wish to discuss the proposals contained in 
the Final Report as approved by the FAL Division at its Fourth Session 
(4th Nov. 1955). 


II. 
INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 


TRAFFIC MATTERS 


In July 1955, scheduled airlines operating over the North Atlantic 
reached unanimous agreement at Palmas, Majorca, Spain, on new schedules 
of cargo rates over this important trade route which are expected to offer 
substantial reductions for many commodities and result in an increased 
volume of cargo traffic. 

Under the agreement, existing rates remained in effect until August 15, 
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at which time the new rating system went into effect for cargo moving by 
air between Europe and the United States. Existing cargo rates between 
Canada and Europe, however, will not be changed. The agreement is effec- 
tive until December 31, 1955. 

The principal feature of the new rating system is the cutting down of 
the present several hundreds of specific commodity rates to 48 broad 
classifications, within which the new reductions are afforded. 

The agreements, reached in the IATA Traffic Conferences, will apply 
a new and simplified system of commodity rating to air cargo moving 
between New York and Boston on the one hand and virtually all points in 
Europe and, for a limited number of commodities, as far east as Teheran. 
In addition to actual reductions in charges for a substantial number of 
commodities, the new system represents a very considerable simplification 
of cargo rating as it affects the shipper, as well as the airline. New rates 
were created to develop traffic in new commodities. 

It should be noted that the new agreements do not change the existing 
rates for general merchandise shipments, but do affect their application; 
and that they do not cover cargo moving over the North Atlantic to and 
from Montreal and Mexico City, to which the present general and specific 
commodity rates will continue to apply. Also, rates for North Atlantic cargo 
moving to and from other points in the United States will be constructed 
by adding the applicable local cargo rates beyond the New York gateway. 

General Merchandise Rates. The existing basic rate for general mer- 
chandise remains unchanged at its present level of $2.42 (U.S.) per kilogram 
($1.10 per lb.) for the basic sector, New York-London. 

The present 25 per cent discount for general shipments over 45 kg. 
(100 Ib.) will also be continued. The existing additional 200 kg. (440 lb.) 
breakpoint will, however, be dropped: instead, attractive rate reductions 
to encourage volume cargo have been built into the new commodity rates 
themselves. 

New Commodity Rate “Descriptions.” With very few exceptions, all of 
the new commodity rates will be “and between” rates, which will apply 
equally eastbound and westbound. Under the present system, many com- 
modity rates are applied in one direction only, or at different rates east- 
bound than westbound. 

Existing variations of charges for the same commodities based on the 
value of shipments will also be discontinued—all commodities of the same 
description will move at the same rate, regardless of valuation. 

The further complications of special breakpoints at 100, 250, 500 and 
1,000 kg. which have been inserted in some, but not in all of the existing 
specific commodity rates will also be eliminated. 

Under the new, simplified system, special commodity rates will begin 
at the 45 kg. breakpoint. From there on, all shipments of any description, 
regardless of size, moving between the same individual destinations, will 
pay the same rate. A shipment of 1,006 kg. of a given description will 
therefore move at the same charge as one of 46 kg. between the same 
points. But the single rate itself has been calculated to offer equal or greater 
attractions for bulk traffic than the present complicated and cumbersome 
arrangement. 

Rate Levels—and Reductions. Each of the 48 new descriptions and the 
assignment of specific items between them has been reviewed on its own 
merits and with particular regard to the state of the market and the poten- 
tial new traffic which it may develop. Generalized statements about the 
rates themselves which would be applicable in all cases are therefore difficult. 

However, the new commodity rates do work out to levels very substan- 
tially below the general merchandise rate for shipments over 45 kg. As 
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between New York and London, this rate is and will remain $1.82 per kg, 
(83 cents per lb.)—the highest of the new commodity rates for shipments 
between these two points is $1.32 per kg. (60 cents per lb.) and the range 
goes as low as 88 cents per kg. (40 cents per lb.). 

The new rating basis also hampers exact comparisons between new and 
existing commodity rates. Nevertheless, it is estimated—probably on the 
conservative side—that rates for 25 to 35 per cent of commodities presently 
listed will be reduced by amounts up to 20 per cent. At the same time, 
other commodities which must presently move at general merchandise rates 
will be covered by the new descriptions and will therefore benefit from 
substantially lower charges. Further actual reductions will result from the 
extension of existing commodity rates to destinations not now covered. 

The following are some examples of the new commodity rates per kg., 
given for the most part in ranges depending upon the specific destination 
in Europe. In a few cases, rates to some Scandinavian points will be slightly 
higher. 

Household goods and personal effects—88 cents to $1.10 

Crabs, crawfish and lobster—99 cents 

Foodstuffs—$1.10 to $1.26 

Furs, hides; also leather goods; also eee 10 to $1.27 
Scientific and precision instruments—$1. 21 to $1.2 

Optical goods, photographic and projection ete 10 to 1.27 
Metals, ingot: and semi-manufactured—99 cents 

Newspapers, magazines, books, printed matter—$1.10 to $1.20 
Toys—$1.10 to 1.21 

Business and office machinery and supplies, machinery, tools and surface 


vehicles—$1.10 to $1.27 
Clothing and wearing apparel; also yarns and textiles—$1.10 to $1.18 


Further Changes. The new commodity rating structure will be kept 
flexible by the IATA Commodity Rates Boards for the North Atlantic which 
will continue to operate as they have before. The present list of descriptions, 
rates and applicable destinations is what carriers believe will cover the 
present demand and develop new markets, but additions and changes can 
be made by the Board on the motion of the carriers themselves or by 
application from any interested shipper through individual airlines. 

The effectiveness of the new agreement extends until December 31. 
There will be a general review and evaluation of the new system by the 
airlines when the Traffic Conferences meet to consider 1956-57 fares and 
rates. 


TECHNICAL MATTERS 


A series of more than 100 recommendations for future developments in 
air navigation arrangements throughout the Pacific Ocean area have been 
submitted by the international airlines for the consideration of governments 
at a regional meeting of the International Civil Aviation Organization 
(ICAO) at Manila beginning next October 27. 

Drafted by the new Pacific Technical Panel of the International Air 
Transport Association (IATA), the recommendations are designed to meet 
current operating problems, to provide for future operations of jet and 
turbo-prop aircraft, and to accommodate expected increases in traffic on 
current routes as well as on new Polar routes between Europe and Japan. 

The IATA recommendations range from a revised scheme of oceanic 
control areas to proposals that an instrument landing system and a flight 
information center be installed at Cold Bay Airport in the Aleutian Islands. 
ICAO will circulate these recommendations, together with other data, to 
all interested governments for consideration in advance of its Pacific Re- 
gional Air Navigation Meeting at Manila. 

One of the recommendations designed to meet anticipated traffic increases 
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and assist operation of new and faster aircraft is a comprehensive plan put 
forward by IATA for the installation of short range navigational aids in 
all major terminal areas. Also recommended is a revised scheme of oceanic 
control areas, stretching from terminal to terminal across the Pacific, within 
which aircraft would have a choice within reasonable limits of selective 
tracks. This would allow a flight—for example between Tokyo and Honolulu 
—to have sufficient freedom of movement to seek favorable winds and thus 
reduce flight time, while remaining subject at all times to the positive 
control required to eliminate collision risks. 

Recommendations have also been made for more accurate prediction of 
wind velocity aloft for tomorrow’s longer range and higher altitude air- 
craft. IATA has proposed an appropriate increase in upper air observa- 
tional reports as part of an overall plan to improve the reliability of forecasts 
for both terminal and enroute weather by expanding the network of observ- 
ing stations and by providing adequate means for the rapid exchange of 
their weather reports. Observations from oceanic areas would be increased 
by utilizing remote islands for the siting of automatic weather stations and 
increasing the number and frequency of reports from merchant vessels. 


FACILITATION 


The 4th Session of ICAO’s Facilitation Division will be held at Manila 
in October of this year. The fact that most of the business of the Division 
will be related to amendments to Annex 9 can be taken as a healthy sign. 
It indicates that ICAO and the non-governmental organizations with whom 
ICAO works are not complacent about past progress. It is appreciated that 
advances in Facilitation, though substantial, tend to throw into relief the 
problems which have yet to be tackled. Again, if an objective appears 
unattainable by current methods, new means must be devised to achieve 
the desired end. 

IATA is the most interested party among the other international bodies. 
As such the association has welcomed the opportunity of putting its views 
to the 4th FAL Division. Those views will be put formally as papers. As 
with ICAO most of IATA’s submissions are concerned with making advances 
by securing the approval of the contracting states to amendments to the 
standards and recommended practices contained in the Annex. IATA’s 
main submissions to the Division are summarized below. 

Elimination of the Passenger Manifest: Experience has shown that the 
Passenger Manifest is an unnecessary document. As a check on passengers 
it duplicates the record that the E/D Cards provide. If a check on the 
number of passengers is required it is suggested that the total number of 
passengers could be recorded on the General Declaration. The practicability 
of the proposal is evident in that many European countries have already 
dispensed with the Manifest. 

Simplification of the Embarkation/Disembarkation Card: The impor- 
tance of maintaining a standard type form is recognized in this proposal. 
The present E/D Card as recommended by Annex 9 provided for 20 items, 
but few States require more than 8 or 10. In Europe the complete elimi- 
nation is advocated. While IATA warmly supports this objective, it is 
believed that international support will be more readily gained by “making 
haste slowly.” Therefore a reduction in the number of items on the Annex 9 
card is recommended. 

Journey Log Book: Although the Journey Log Book is not prescribed in 
Annex 9 as an aircraft clearance document some States are insisting on it 
being produced for clearance purposes. Authority quoted by those States 
is Article 29 of the Chicago Convention which lists the Log Book among 
the “Documents to be carried in aircraft.” ICAO has suggested that the 
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General Declaration should be regarded as fulfilling the requirements for. 
merly met by the Log Book. IATA seeks to have this suggestion incorpo- 
rated into Annex 9 as a standard. 


Format of Crew Member Licenses and Certificates: The forms of crew 
member licenses and certificates prescribed by Annex 9 give rise to diffi- 
culties in connection with the use of such documents by interchange crews, 
Sub-paragraph (j) of paragraph 3.9 of the Annex requires that the license 
should certify that its holder may at all times re-enter the state of registry 
of the aircraft. In the case of interchange this can give rise to problems, 
inasmuch as the nationality of the crew members and the State of registry 
of the aircraft may be different. By proposing certain amendments to the 
relevant sections of the Annex IATA hopes to solve those problems. 


Use of Crew Member Licenses and Certificates in Lieu of Crew Manifests 
and Crew List: At present countries require that details of crew members 
either be entered on the General Declaration or a current list of crew members 
must be submitted to the authorities. The differing requirements of States 
can demand extensive information and a further problem is the inevitable 
variation in the composition of a crew. IATA recommends that crew mem- 
ber licenses and certificates should be the only requisites for the entry and 
departure of crew, that carriers should not have to render a current list or 
complete the crew manifest portion of the General Declaration. 


Documentary Requirements for Passengers in Transit: Annex 9 recom- 
mends that the Embarkation/Disembarkation Card should be the only docu- 
ment required of transit passengers. IATA feels that it may be desirable 
to have E/D Cards for certain types of transit passengers e.g., transferring 
to another airport, or another terminal at the same airport. However, in 
the case of direct transit on the same aircraft it seems illogical to ask a 
passenger who has no desire to disembark to complete a card. Aircraft 
stops are incidental to such passengers and IATA seeks to obtain an 
amendment to Annex 9 covering such situations. 

Custody of Cargo: The airline operators feel that it is inequitable that 
they should be held responsible for loss of goods while they are in the 
custody of Customs authorities. Cases of this nature have arisen and IATA 
feels that the present ambiguous phraseology in the relevant paragraph of 
Annex 9 should be revised to obviate such cases in the future. 

Procedures Relating to Passengers’ Income Tax Evasion: Another impo- 
sition on carriers is the responsibility to ensure their passengers’ fulfilled 
Income Tax liability. In some cases carriers are even expected to pay 
defaulted taxes if they transport a passenger lacking an income tax clear- 
ance or exemption. Understandably, there is no provision in Annex 9 for 
such a contingency. IATA hopes to secure protection for its members by 
the introduction of new paragraphs in the Annex. 

Other subjects to be raised by IATA at Manila include the simplification 
of procedures for examining outgoing passengers’ baggage and the recom- 
mendation than an oral declaration of inward baggage be acceptable. Failing 
this it is recommended that a standard form—the International Passenger 
Baggage Declaration be used. 

The importance of using standard forms cannot be over-emphasized. 
In Annex 9 specimens of all the necessary clearance forms are reproduced. 
It will be readily appreciated that familiarity with the layout of a form 
means that it can be easily filled up irrespective of the language in which 
it is printed. 

The development of air freight presents problems to FAL people. In 
accordance with their policy of form-standardization ICAO and IATA had 
recommended the use of the International Cargo Invoice. IATA feels that 
this form is not gaining general acceptance and accordingly has made a 
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study to determine how best its policy on cargo clearance can be revised 
in the light of the current situation. 

The GATT Standard Practices for Documentary Requirements for the 
Importation of Goods has been studied and a survey made of cargo proced- 
ures in various countries. It is felt that a system of clearance procedures 
incorporating the best features of current practice and the GATT recom- 
mendations should be acceptable to both States and merchants. Accordingly, 
IATA is proposing several amendments to Chapter 4 of Annex 9. 

Many advances have been made in Facilitation and many more will be 
made. However, these advances in streamlining procedures and eliminating 
forms will be of no avail if the channels through which traffic must pass are 
not conducive to an easy flow. IATA is proposing that when Governments 
are contemplating new or re-designed terminal facilities they should consult 
local FAL Committees. 

Undoubtedly States are more FAL-conscious than ever before. The 
hindrances to travel are now recognized as a barrier to trade and a deterrent 
to social intercourse on an intrnational scale. The United Nations Economic 
and Social Council recently recognized the importance of international 
travel in promoting international understanding and cultural relationships, 
in fostering international trade, in furthering economic development and 
in contributing towards the improvement of balances of payments. The 
Council also invited Member States of the United Nations “to simplify 
wherever practicable the entry and exit procedures and formalities applica- 
ble to tourists, and to cooperate in the development of international travel 
arrangements designed to facilitate tourism.” 

If Member States intend to contribute more than lip service to these 
ideals the 4th Session of ICAO’s Facilitation Division should yield the most 
striking advances to date. 

C. VALLANCE 


INTERNATIONAL CHAMBER OF COMMERCE 


The Fifteenth Congress of the I.C.C. was held in Tokyo, Japan, between 
15th and 21st May, 1955. The following resolutions, embracing air trans- 
port problems, were passed: Transport and Packing of Perishable Food- 
stuffs; Double Taxation of Shipping and Air Transport; Revision of the 
Warsaw Convention; Negotiability of the Air Waybill; and Passenger 
Service Charges. 


Transport and Packing of Perishable Foodstuffs 


The quality and rapidity of transport are of primary importance in 
ensuring that perishable foodstuffs reach the consumer in a sound state 
and at a reasonable price. 

The International Chamber of Commerce therefore pays tribute to the 
Economic Commission for Europe (ECE) for the work that has been done 
towards facilitating trade and improving the quality of perishable food- 
stuffs in Europe. 

At the same time, the ICC expresses its gratitude to the ECE for the 
warm welcome given its delegates and for the consideration given to its 
views, during the course of the work that has just culminated in the estab- 
lishment of Annex C. 1 to the Road “Cahier des Charges,” of the draft 
general conditions, still under study, as well as of the protocols relating to 
the standardization of produce and their packing. 

The ICC nevertheless wishes to warn the authors of these documents 
against the risk of stifling progress in this field, which is in full process 
of development, by adopting strict regulations, based on theoretical consid- 
erations too remote from practical realities. 
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A striking example of the many possibilities of progress is the develop- 
ment of air freight, the liberalization of which was recently recommended 
by the European Conference on Civil Aviation. It is important that, when 
its prices have made it more widely accessible, this service, which has 
already proved its value in the service of perishable foodstuffs, should not 
be excluded by strict regulations. 

The same remark applies to the standardization of packing, which air 
transport makes it possible to simplify. 

While recommendations may therefore be valuable in that they will 
enable practice to be directed little by little in the desirable direction, this 
field also is in process of development, since it is not possible to dissociate 
this problem of packing from the problem of the characteristics of handling 
and transport units. 

As the International Container Bureau has already pointed out, the 
dimensions laid down in the protocol are unsuitable for the use of pallets 
and box pallets, for some types of which the International Standardization 
Organization (ISO) has recommended standards, and which should them- 
selves be adaptable to the various vehicles. 

It was also important to recall the large amount of shipments throughout 
the world sent in frustrum-shaped packing, to which European frontiers 
could not suddenly be closed, 

The ICC therefore urges that, at the present stage, only recommendations 
as flexible as possible should be adopted, as regards both the standardization 
of packing and general transport conditions, since they can further the 
improvement desired, much more than strict regulations could. 

The ICC also wishes to point out that the greater the number of formali- 
ties and technical improvements that are imposed on this transport, the 
greater will be the cost of the transport and, consequently, the price paid 
for these foodstuffs by the consumer. 

These various conclusions are derived from a study by the ICC’s General 
Transport Commission of a report drawn up by the ICC’s Committee on 
Transport of Perishable Foodstuffs, which gives details of the comments to 
be made on the texts drawn up by the ECE relating to the conditions for 
the transport of perishable foodstuffs, and which the ICC brings to the 
attention of governments. 


Double Taxation of Shipping & Air Transport 


At the request of the International Chamber of Shipping and the Inter- 
national Air Transport Association, the International Chamber of Commerce 
has made a special study of the problem of the double taxation of profits of 
shipping and air transport enterprises. 

The ICC is of the opinion that the only fair and practicable way of 
eliminating the double taxation of such enterprises is to apply the principles 
laid down in the League of Nations Model Bilateral Convention for the 
Prevention of Double Taxation of Income and Property (London Draft) 
which are observed in all bilateral treaties now in force on this subject. 

These principles, which the ICC fully endorses, are as follows: 

a) Profits derived from the operation of ships or aircraft engaged in 
international transport should be taxable only in the State in which 
the enterprise has its fiscal domicile, in other words in the State in 
which its real centre of management is situated (Art. V of the Model 
Convention and Art. II of the Protocol). 

Profits derived from services other than actual maritime or air trans- 
port, for instance the provision of port facilities and terminal serv- 
ices, should be taxable according to the principles applicable to 
business income in general (Art. IV of the Model Convention and 
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Art. VI of the Protocol). A proper application of the principles laid 
down for the allocation of income to a permanent establishment 
(Para. I of Art. VI of the Protocol) would in fact allocate to the 
country of the port of call any profits of this kind which the perma- 
nent establishment in that country might be expected to derive if 
it were an independent enterprise engaged in the same or similar 
activities under the same or similar conditions. 


The ICC requests the Economic and Social Council of the United Nations 
to issue a recommendation urging all governments to relieve shipping and 
air transport of double taxation through bilateral treaties and unilateral 
legislation based on the principles outlined above. 

In cooperation with the International Chamber of Shipping and the 
International Air Transport Association, the ICC will continue to study 
other aspects of the double taxation of shipping and air transport arising 
out of the taxation of property and turnover, receipts, transactions, supplies 
and equipment, as well as any other taxation problems of special importance 
to shipping and air transport. 


Revision of the Warsaw Convention 
Confirming its resolution 15 B, adopted at its Fourteenth Congress in 
Vienna (May 1953) the International Chamber of Commerce emphasizes 
again that a revision of the Convention would be unwise at the present time. 
The revision seems particularly inexpedient since the discussions con- 
cerning the revision of the Convention, in particular of Article 25, have 
shown that no unanimity can be reached. 

If, however, there were to be general agreement among the Signatory 
States on the need for certain amendments, the ICC, confirming its Vienna 
resolution, considers that such amendments should be confined to a few 
essential points, such as those mentioned below, on which general agreement 
may be reasonably expected and which should be incorporated into an addi- 
tional protocol to the existing Convention. 

In this sense, the ICC appreciates the position adopted at Rio de Janeiro 
by the Legal Committee of the International Civil Aviation Organization 
(ICAO), which abandoned the idea of drawing up a new Convention and 
confined itself to including a few amendments in the Draft Protocol. 

However, as regards this text, the ICC wishes to repeat its recommenda- 
tion that such a Protocol should not become effective until ratified by three 
quarters of the Signatory States to the existing Convention. 

As regards the traffic documents, the ICC welcomes the simplification of 
these documents proposed by the Legal Committee of the ICAO in the Rio 
Protocol, but feels that the possibility of further simplification should be 
more explored. 

Details of the particulars to be included in the passenger ticket and 
baggage check should not be laid down in the Convention. Some form of 
ticket and baggage check is necessary but its description in the Convention, 
if any, should be kept as simple as possible. 

All details concerning air waybills should be omitted from the Convention 
and the precise form of the documents should be left to air carriers and 
users to evolve in the light of commercial experience. 

With regard to the liability of the air carrier, the ICC is of the opinion 
that, as it has recommended in the opening paragraph of this resolution, 
the limits referred to in article 22 and the wording of article 25 should 
remain unchanged. 

If, however, the Diplomatic Conference decides to revise article 25 along 
the lines proposed in the Rio Protocol, the ICC believes that it would then 
be necessary to compensate for this by making an appropriate increase in 
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the limits of liability, the size of this increase being left to the appreciation 
of the governments. 


Negotiability of the Air Waybill 


The International Chamber of Commerce is of the opinion that, with the 
rapid growth of cargo transportation by air, any legal obstacles which may 
exist against the issuance of negotiable air waybills should, in the interest 
of the users of air transportation, be removed, so as to make it possible to 
issue air waybills having the same characteristics as the shipping bills of 
lading whenever the use of such documents is desirable and warranted by 
the circumstances, For that reason, the ICC recommends that in the event 
of any modification of the Warsaw Convention, the opportunity for amend- 
ment be used for facilitating the issuance of negotiable air waybills. 


Passenger Service Charges 


In October 1952, the Commission on Air Transport of the International 
Chamber of Commerce showed concern at the tendency of governments to 
introduce service charges payable by air passengers, taking the view that 
the new charges thus created would be likely to jeopardize the development 
of air transport. 

On that occasion the Commission suggested that a sound economic solu- 
tion of the problem underlying the introduction of such charges could only 
be found on the international plane within the framework of the Interna- 
tional Civil Aviation Organization (ICAO). 

A resolution on the same subject was adopted by the Vienna Congress 
(Resolution 15 C), where the opinion was voiced that charges of this kind, 
payable by passengers travelling by air and sea transport, complicate 
administration and add yet another barrier to freedom of travel. 

A measure of this type recently taken in another country, before a 
complete study has been undertaken for the various means of transport, 
shows the urgency of such a study. The ICC strongly recommends govern- 
ments not to take any further decisions in this field until the appropriate 
bodies have convened a world conference to study the international aspects 
of the problem of levying charges on passengers, and to make all necessary 
recommendations on this subject to governments. 


III. 
OBSERVATIONS AND COMMENTS ON FOREIGN CASES 


Scandinavian Airways System vs. Wucherpfennig. Landgericht Ham- 
burg, April 6, 1955. Facts: Wucherpfennig rented a Volkswagen to a group 
of students for a trip to Italy. Near Florence, the car had a breakdown 
caused by a defective brake drum. Wucherpfennig bought a new drum and 
had it, under the usual air waybill and IATA Conditions of Carriage, sent 
by SAS to Rome, where it would be customs cleared and forwarded by LAI 
to Florence. SAS told Wucherpfennig that the drum would arrive at Flor- 
ence before noon the following day. However, on arrival in Rome, the parcel 
was handed over to the customs authorities according to regulations and 
was there delayed for several days. In the meantime, Wucherpfennig sent 
a second drum which arrived according to schedule. After some time, the 
first parcel was sent back, and SAS claimed the corresponding amount of 
DM 26.54 from Wucherpfennig, who, however, refused to pay anything, 
pleading that the claim was set off by damages occasioned by delay for 
which SAS was liable. 

The Court: Air transportation contracts are governed by the lex fori, 
unless the parties did refer to another law. The case at bar is therefore 
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subject to German law, and German law comprises the Warsaw Convention, 
apart altogether from the fact that the parties referred to the Convention 
in the air waybill. There was no delay within the meaning of Article 19 
of the Convention, because the parties did not fix a time for the completion 
of the transportation; the transportation as such was performed according 
to schedule, and the delay occurred only after delivery of the parcel to the 
customs authorities in the State of destination. By the same facts, it is 
proved that the carrier and his agents have taken all necessary measures 
within the meaning of Article 20 of the Convention to avoid the damage, 
the carrier not being obliged to point out the urgency of the shipment to 
other persons, because the more expensive way of air transportation is only 
chosen in urgent cases. 

Remarks: With respect, it is submitted that this again is one of the 
cases in which a correct result was arrived at by a most curious reasoning 
(cf. Munier vs. Divry, 21 Jrl. of Air Law & Com. 369; 1954). The primary 
question which arises is passed in silence, 7.e., whether Italy and Western 
Germany can be regarded as High Contracting Parties within the meaning 
of Article 1 of the Convention (cf, Achtnich, 1952 Zeitschrift fur Luftrecht 
324). Instead of that, and having declared the Conditions of Carriage to 
bind the parties, the Court goes in quest of the applicable national law. 
Now, the correctness of taking the lex fori as the proper law of the contract 
seems rather doubtful (even if recommended by Visscher and Reise for 
Warsaw cases; with regard to Swiss law cf. the Airtraffic case, 21 Jrl. of 
Air Law & Com. 109; 1954), and declaring the Warsaw Convention as a 
part of German internal law is a mistake, to put it mildly. Besides these 
problems of private international law, the construction given to Articles 19 
and 20 of the Convention is correct; had the Convention been inapplicable, 
the same result would have been arrived at by applying the Conditions of 


Carriage. The case is exhaustively discussed by Professor Meyer in 1955 
Zeitschrift fur Luftrecht 232. 


DR, WERNER GULDIMANN (Zurich) 


Ella Salamon, Administratrix vs. K.L.M.: State of New York County, 
Supreme Court, Motion Part, April 1, 1955. 

The claims of the plaintiff arose from the case where a passenger in a 
K.L.M. plane from Amsterdam to New York became ill from Gander to 
New York and died in New York about a month later. The plaintiff claimed 
that the death was due to failure (on the carrier’s part) to use the pres- 
surization agreed upon. The plaintiff administratrix alleged five causes of 
action which were all dismissed as defective; thereafter the complaint was 
amended. The first and second causes of action of the amended complaint 
were held sufficient under the provisions of the Warsaw Convention, “giving 
rise to a cause of recovery in the event of death resulting from injury sus- 
tained in international transportation.” 

The defendant moved to dismiss the third cause of action for insuffi- 
ciency. The plaintiff stated that the third cause of action was in contract, 
requiring the carrier to make continuous use of pressurization equipment 
which by his failure to use, resulted in the death of the passenger whose 
administratrix sought reimbursement of damages for hospital and ancilliary 
expenses, pain and suffering and death. 

The defendant stated that the carrier’s obligation for safe passage was 
imposed by law and that the plaintiff succeeded to no contract right upon 
which she might assert a claim for injuries or death. 

Concerning the motion addressed to the first two amended complaints, 
Hecht, J., stated that the application of Articles 32 and 33 of the Warsaw 
Convention gave a right to the carrier by special agreement to assume 
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liabilities “greater than or additional to those provided for in the Conven- 
tion.” The third and fourth causes rested upon the local law, i.e., the Laws 
of New York State; they were dismissed, however, the aim of the above 
mentioned Articles of the Convention being to regulate, in a uniform man- 
ner, the conditions of international transportation by air in respect of ... 
liability of the carrier, and this aim would be defeated if local law was 
allowed to supersede the international Convention. 

The fifth cause of action was to be held conditionally sufficient excuse 
in the related provisions of the Convention as there was no conflict between 
the provisions and the carrier’s assumed additional liability. The plaintiff 
cited the Greco case (Greco vs. Kresge Co., 277 N.Y. 26) as support for 
her claim concerning the fifth cause of action where it was held “though 
the action may be brought solely for the breach of the implied warranty the 
breach is a wrongful act, a default, and in its essential nature, a tort.” 

Whether a contractual breach is also a wrongful act, neglect or default 
is not always clear (Busch vs. Interborough, 187 N.Y. 338). The plaintiff, 
by insisting that this claim of action was one in contract, stated Hecht, J., 
was insufficient, because such a cause of action does not survive anyhow 
under the Decedent Estate Law Section 130, supra. Both parties appealed 
from the order entered on the opinion of Hecht, J., who stated furthermore, 
“Order unanimously affirmed as to the first, second, third, fourth and fifth 
causes of action, with leave to serve an amended complaint, as to the fifth 
cause of action within ten days after service of a copy of the order, with 
notice of entry thereof. We do not pass upon whether the fifth cause of 
action, even if in contract, abates by reason of Section 130 of the Decedent 
Estate Law.” 

When the essential wrong complained of is tortious in nature, the appli- 
cation of a shorter statute of limitation may not be avoided by making use 
of a form of action ex contractu, but resulting injury may enable the injured 
person to make use of an action ex contractu where the breach is independent 
of negligence (Blessington vs. McCrory Stores Corporation, 305 N.Y. 140). 

Thus the failure to supply a pressurized cabin, or to use this equipment, 
is a breach of contract but not necessarily a violation of common law duty, 
or a default, or in any other respect a wrongful act. 

“The Convention establishes an ‘International Code of Law,’ stated 
Hecht, J., which ‘overrides, and supplants any contrary local law (Ross vs. 
Pan American Airways (1949), U.S. Av. R. 168) ... its provisions super- 
sede the usual doctrine that the right and measure of recovery are governed 
by the lex loci and not by the lex fori (Garcia vs. Pan American Airways 
(1945) U.S. Av. R. 39, and (1946) U.S. Av. R. 496). 

However, it appeared to the Court that the cause would survive under 
local laws under any event because it is permitted by the Warsaw Conven- 
tion and “thus is quite apart from our laws.” 

The third cause of action, which is similar to the fifth, or material point 
of view, should be dismissed, but only because damage is stated as a 
conclusion without any allegation which connects it with a breach of any 
duty or obligation subjecting defendant to liability. The motion was granted 
and leave to plaintiff to replead the third cause of action within twenty days 
from service of a copy of this order with notice of entry. 

The amended complaints of first and second causes of action were held 
sufficient. 1951 U.S. Av. Reports 378; the third, fourth and fifth causes were 
dismissed. 

PAUL S. DE Donoo, D.C.L., LL.M., 
Trans Canada Airlines, Montreal 
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IV. 
STATUS OF INTERNATIONAL CONVENTIONS 


Convention on Damage Caused by Foreign Aircraft to Third Parties on 
the Surface (signed at Rome, Italy, 7th October 1952). 

India became the twenty-seventh state to sign the Rome Convention of 
1952 in a ceremony at the International Civil Aviation Organization head- 
quarters. 

Countries now signatory to the convention are Argentina, Australia, 
Belgium, Brazil, Canada, Ceylon, Denmark, Dominican Republic, Egypt, 
France, Greece, India, Israel, Italy, Liberia, Luxembourg, Mexico, Nether- 
lands, Norway, Philippines, Portugal, Spain, Sweden, Switzerland, Thailand 
and the United Kingdom. 

Convention for the Unification of Certain Rules Relating to International 
Carriage by Air, Warsaw, 1929. 

Egypt, Venezuela and Colombia have recently ratified the Convention 
which was under consideration during the month of September, 1955, by 
a diplomatic conference at The Hague, with a view to revision. 


V. 
PLESMAN MEMORIAL LECTURES 


The Technological University of Delft has announced the first in a series 
of annual lectures sponsored as a memorial to the late Dr. Albert Plesman 
by the International Air Transport Association. 

J. D. Pearson, Managing Director of the Aero Engine Division of Rolls 
Royce Ltd., Derby, England, was the first Plesman Memorial Lecturer, 
speaking at Delft on September 12 on the subject of “The Development 
and Future of the Turbine Engine for Civil Aircraft.” 

The Plesman Lectures have been endowed by IATA as a tribute to Dr. 
Plesman, the founder and long-time President of KLM Royal Dutch Airlines, 
who was also a founder and former President of the world air line organ- 
ization. 


BULGARIAN DESTRUCTION OF EL AL AIRLINER 


N JULY 27, 1955, a Constellation airliner, operated by El Al between 

London, points in Germany, Vienna and Israel, was attacked by gun- 
fire while flying close to the point where the boundaries of Bulgaria, Yugo- 
slavia and Greece meet. The legal course of the plane was through the 
airspace of Yugoslavia and Greece. Yugoslavia signed the Final Act of 
the Chicago Agreements Conference on Dec, 7, 1944. It consented to flight 
through its airspace. Greece ratified the Chicago Convention in 1947 and 
accepted the Transit (Two Freedoms) Agreement in 1945. Flight through 
the Bulgarian air space was not permitted; Bulgaria did not attend the 
Chicago Conference nor adhere to the Chicago Convention; nor sign the 
Transit Agreement or grant any transit rights to El Al. 

The transport plane was seen by Greek witnesses to fall in flames, and 
the crash occurred inside the boundaries of Bulgaria. None of the 7 crew 
members or 51 passengers survived. The 58 bodies were so badly burned 
that none could be identified when delivered by the Bulgarian authorities 
at the Turkish frontier several days later. All were taken to Israel and 
buried in a common grave. 

Bulgaria expressed regrets and attributed the event to antiaircraft fire 
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aimed at an aircraft over Bulgarian soil. After several days’ delay, an 
Israel investigation team was admitted to the scene, and bullet holes were 
found in pieces of wreckage. Thereafter Bulgaria admitted that the air 
transport had been shot down by two fighter planes, which had shot off the 
tail assembly. Bulgaria offered full reparation. 

The victims were of many nationalities. According to press reports, 
32 were Israelis, 13 Americans, 8 Britons, 5 emigrants from Russia. 

The United States sent the following Note to Bulgaria, through the 
Swiss diplomatic agents: 

“The United States Government protests emphatically against the brutal 
action of Bulgarian military personnel on July 27, 1955 in firing upon a 
commercial aircraft of the E] Al Israel Airlines which was lawfully engaged 
as an international carrier. This attack, which resulted in the destruction 
of the aircraft and the death of all personnel aboard, including several 
United States citizens, constitutes a grave violation of accepted principles 
of international law. The Bulgarian Government has acknowledged respon- 
sibility for this action. 

“The United States Government demands that the Bulgarian Government 
(1) take all appropriate measures to prevent a recurrence of incidents of 
this nature and inform the United States Government concerning these 
measures; (2) punish all persons responsible for this incident; and (3) pro- 
vide prompt and adequate compensation to the United States Government 
for the families of the United States citizens killed in this attack.” 

The facts seem to justify a preliminary analysis of the legal situation. 

First: Between Bulgaria and the U.S.A. and other protesting govern- 
ments: 

Bulgaria appears to be a sovereign State which has not consented to be 
sued in any local or international tribunal because of the acts of its military 
aviators or ground anti-aircraft forces. It is not a member of the U.N. and 
is not bound to submit to the jurisdiction of the Court of International 
Justice established by the U.N. Charter. It would seem that the Bulgarian 
offer of reparations would have to be worked out by some ad hoc Claims 
Conference, A precedent might be found in the Anglo-Chinese negotiations 
of 1954 concerning the Chinese attack on a British airliner flying over the 
South China Sea. Reports indicate that China made an offer of a round 
sum which Britain accepted. 

The dependents, beneficiaries and legal heirs of the victims would seem 
to be relegated to making their claims known to their various governments, 
which in turn would endeavor to obtain satisfaction in the diplomatic nego- 
tiations. 

Second: As between the airline and the passengers: 

Each airport at which the airliner was scheduled to call was in a country 
which has ratified the Warsaw Convention except Vienna, in Austria. The 
Vienna passengers were thus apparently carried under IATA terms, and 
the other passengers under Warsaw terms.* 

Under either system, there are three possibilities: 

I. The airline and its pilots were innocent of all fault and are responsible 
for nothing. 

II. The airline cannot show that it was innocent of all fault, but its 
conduct did not amount to wilful misconduct (dol); therefore it is liable 
in each case for the provable damage, not exceeding the Warsaw limits 
which, in current dollar terms, are $8,300 for each death, and $16.58 for 
each kilo of checked baggage, and $335 for loss of other property. 





* The text of the Warsaw Convention may be found in Volume 14, JOURNAL 
or Air LAW AND COMMERCE at page 87; also at 1934 U.S. Aviation Reports 245 
and 49 U.S. Statutes at Large 3000. 
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III. The passengers can show that the operation of the airliner amounted 
to “wilful misconduct” (dol) ; whereupon the airline’s liability is not limited 
by the Warsaw limits, but is judged by the law of the place of the event. 
The event occurred, it seems, in Bulgaria; hence the law of liability for 
negligent death and property loss is the law of Bulgaria. If it should be 
demonstrated that the attack took place in Greek or Yugoslav airspace, the 
law of those countries would seem to govern. 

Considering (1), the complete absence of fault on the part of the navi- 
gators and pilots of the airliner remains to be evaluated. Even if the 
airplane did stray across the invisible boundary line of Bulgaria, it may 
well be demonstrable that this would not be readily detectable in the present 
state of the air navigation aids of the region, and in the conditions of wind 
and cloud prevailing. 

Considering (II), there may be the usual Warsaw situation that proof 
is inconclusive, whereupon the Warsaw limits apply. 

Considering (III), the issue would be whether the navigation of the air- 
liner was for wilfully insouciant—so misconducted—as to merit the heavy 
penalty of unlimited liability. The terms of the Bulgarian Note, shouldering 
the responsibility, would seem to indicate that the navigation of the airliner 
was not of such grossly negligent and wilfully careless a nature. It seems 
that the airliner was given no warning whatever, and was shot down from 
the rear. 

Comparison may be made with the Palm Springs accident, when an 
Army pilot deliberately flew close to a United transcontinental airliner, with 
which he collided. There was testimony that he had told the United co-pilot 
of his intention to fly close; and the co-pilot failed to take steps to prevent 
this. A jury returned a substantial verdict against United because of this 
supposed fault of its deceased employee. 

Who May Recover Damages? As is not uncommon, a number of the 
passengers in any airplane are unmarried and have no legal responsibilities 
towards dependent persons. When a family group perishes in the disaster, 
there may be no survivor entitled to claim damages. The rights of depend- 
ents and beneficiaries may depend on the laws of different places of domicile 
and of residence, They may depend in part on the law of the place of the 
accident, which—as above indicated—would seem to be Bulgaria, but might 
be Yugoslavia or Greece. In view of the admissions of the Bulgarian Note, 
the diplomatic claims may properly urge the law of the passenger’s nation- 
ality, to the exclusion of the law of Bulgaria. 

Third: As between the Airline and the Crew. The seven crew members 
died in the course of their employment, and were presumably covered by a 
workmens’ compensation or social benefits insurance scheme. The benefits 
of such coverage would appear to take care of their dependent beneficiaries. 
If there are no dependents, such schemes frequently provide a payment into 
a fund for special cases; thus the U.S. Longshoremen’s Act exacts $1,000 
for its benefits fund when a worker dies without legal beneficiaries. 

Fourth: Some of the persons in the airplane probably carried personal 
accident and life insurance policies. Whether the military attack on the air- 
liner, in time of peace, called for a payment of the policy benefits might 
under some forms of words present a problem of interpretation. Over the 
years, insurance companies have used various forms of words in attempting 
to exclude various military and aviation risks; and the result has been a 
long record of litigation. 

The progress and results of the claims arising from this wanton disaster 
will be observed by many with interest. 


ARNOLD W. KNAUTH 
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REPORT OF THE COMMITTEE ON AERONAUTICS OF THE 
ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 
ON THE RIO PROPOSALS TO AMEND THE WARSAW 
CONVENTION AS THEY AFFECT PASSENGERS’ PERSONAL 
INJURIES AND DEATH CLAIMS 


In September of 1953 the Legal Committee of the International Civil 
Aviation Organization proposed certain changes in the Warsaw Convention. 
Apparently the purpose of these changes is to eliminate any possibility of 
a passenger or his family receiving more than the specified maximum sum, 
However, it proposes to increase the maximum by about 60% or from 
approximately $8,300 to $13,000. 

The present provisions of the Convention and the changes proposed at 
Rio in so far as they affect liability to passengers for deaths or personal 
injury are as follows: 


ARTICLE 22—(1) In the transportation of passengers the lia- 
bility of the carrier for each passenger shall be limited to the sum 
of 125,000 francs. * * * Nevertheless, by special contract, the 
carrier and the passenger may agree to a higher limit of liability. 

[“(a) In paragraph 1 the figure ‘125,000’ shall be replaced by 
‘200,000.’ ’’] 

ARTICLE 25—(1) The carrier shall not be entitled to avail 
himself of the provisions of this convention which exclude or limit 
his liability, if the damage is caused by his wilful misconduct or 
by such default on his part as in accordance with the law of the 
court to which the case is submitted, is considered to be equivalent 
to wilful misconduct. 

Editor’s Note: The preliminary draft of this report was prepared by a sub- 
committee of the Committee on Aeronautics consisting of John S. Chapman, Jr., 
Chairman, Huyler C. Held, Robert Nelson Leavell and Theodore E. Wolcott. 

(2) Similarly the carrier shall not be entitled to avail himself 
of the said provisions, if the damage is caused under the same 
circumstances by any agent of the carrier acting within the scope 
of his employment. 

[“Paragraphs 1 and 2 shall be deleted and replaced by: 

‘The limits of liability specified in Article 22 of the Convention 
shall not apply if it is proved that the damage resulted from a 
deliberate act or omission of the carrier, his servants or agents, 
done with intent to cause damage; provided that, in the case of a 
deliberate act or omission of a servant or agent, it is also proved 
that he was acting in the course of his employment.’ 


“After Article 25, the following new Article shall be inserted:— 
Article 25A 

‘If under applicable law, a servant or agent of the carrier is 
liable for any damage contemplated in the Convention, he shall be 
entitled, in an action brought against him before a court in the 
territory of a High Contracting Party, to avail himself of all 
defences and limits of liability which are available to the carrier 
under the provisions of the Convention. The tota! amount recover- 
able from the carrier, his servants and agents together, shall not 
exceed the amount which could be recovered from the carrier under 
the provisions of the Convention. The provisions of this Article 
cannot be invoked by a servant or agent who has acted with intent 
to cause damage.’ ’’] 
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The purpose of the proposals is thus twofold—on the one hand to mollify, 
to a degree, the public dissatisfaction, especially in the United States, with 
the low damage maximum and on the other hand to block the tendency of 
juries and occasionally judges in this country to find wilful misconduct. 

Because these proposals seek to end any possibility of recovery of prov- 
able damages no matter what the degree of negligence or even wilful mis- 
conduct, short of actual homicide, they raise questions which are basic. 

Air transport’s tremendous growth to a major means of international 
carriage requires us to take another look and see whether American passen- 
gers and their families are fairly protected against the consequences of an 
air crash due to negligence. The rights and benefits surrendered or gained 
under the Warsaw Convention by the carrier and the passenger, respectively, 
should be re-evaluated in view of modern conditions. 

The Convention was concluded in 1929—a time when commercial air 
transport was relatively primitive, and international commercial aviation 
even more so. Under the circumstances, a treaty that would enable an 
international air carrier to limit its risks was then considered necessary 
and beneficial to the encouragement of this new means of international 
communication. In exchange for a so-called presumptive liability up to a 
very limited amount, the passenger and his family were deprived, among 
other things, of two very substantial rights—the right to recover the full 
amount of their damages and the right to sue the wrongdoer anywhere he 
can be served with process. 

It is claimed that the passengers derive great benefit from the “uniform- 
ity” of rules of liability under the Convention. These benefits are to a great 
extent illusory. In most countries, the right of action exists for recovery 
of damages for personal injuries or death, and in many countries (as well 
as in the greater majority of the States in our country) there is no limita- 
tion of the amount of damages recoverable. In most European countries, 
the laws governing liability of public carriers under the Civil Code are 
quite enlightened—indeed, in some respects, more liberal than our own. It 
would thus appear that, for most practical purposes, the Warsaw Convention 
was not necessary to grant a passenger or his family the right to recover 
damages for injury or death. In fact it is fortunate that this right of 
recovery already exists under the laws of most countries, since the Warsaw 
Convention is silent as to the creation of a right. Accordingly, in any 
airplane accident, reference always must be made to the local national laws, 
to determine the rights of the passenger or his family. Thus, substantially 
the only uniformity achieved by the Convention is an economic ceiling which 
reflects more the foreign than American standards of compensation. 

It has also been argued that the passenger has been assured of almost 
certain recovery of some award even if small, and correspondingly of a 
cash settlement. It is the opinion of a number of attorneys experienced in 
this field of litigation that where the damages are at all serious settlements 
in the low areas of the maximum limit of $8,300 or even of the proposed 
$13,000 can be obtained without the Convention. This is based upon non- 
Warsaw claims. 


Rights Gained by the Carrier and Surrendered by the 
Passenger Under the Existing Convention. 


1. Certainty of ceiling except in cases of wilful misconduct. 
2. Restriction on places where suit may be brought. 


Ordinarily rights to recover damages for personal injury and death are 
considered transitory and actions may be brought in any place where the 
defendant may be found. Thus the carrier has gained a decided advantage 
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by depriving the plaintiff of the absolute right to bring the action in his 
domicile when the carrier is otherwise subject to process there. 

This right, of which the passenger and his family have been deprived, 
is of the utmost practical importance. In the great majority of cases 
(absent the Warsaw Convention) an American can sue airlines, U. 8S. Flag 
or Foreign, in this country, since most foreign airlines of any consequence 
maintain an office here. Under the Warsaw Convention this right has been 
severely curtailed. For example, if an American passenger purchases a 
ticket in Paris on a European airline, to go from Paris to Rome, and the 
plane crashes en route, the action must be brought in Europe. Under the 
Warsaw Convention the Courts in this country can be deprived of jurisdic- 
tion over this action. This would mean that for most, if not nearly all, 
American families, legal action against the air carrier would be impossible 
in the face of the huge expenses. involved and the extreme difficulty of 
conducting distant litigation in a foreign country. As a result, the foreign 
air carrier is in a position to dictate a cheap settlement, if any—a situation 
which requires no further comment. On the other hand, in the absence of 
the Warsaw Convention, given the same circumstances, the American pas- 
senger or his family could bring suit against the air carrier in this country 
and compel the carrier to defend itself before our Courts if the carrier 


were doing business here. 


Rights Surrendered by the Carrier and Gained by the 
Passenger Under the Existing Convention. 


The burden of proof as to negligence in an action for personal injury or 
death is shifted to the carrier by the Convention. Because of the low ceiling 
fixed by the Convention, the shifting of the burden of proof to the defendant 
is of questionable benefit to the passenger. In properly handled cases 
regardless of the burden of proof, given sufficient damages a settlement 
can usually be negotiated at a figure at least equal to or in excess of the 
Convention limit. 

In nearly all civil law countries the carrier, in order to avoid liability, 
must prove force majeure or sole negligence of the passenger after the 
plaintiff has proved the carriage contract and a non-safe arrival. Accord- 
ingly in most civil law countries, the shifting of the burden of proof to the 
carrier results in no benefit to the passenger. 

In some of the common law jurisdictions (New York, for example) the 
carrier is required to exercise a higher degree of care than is required of 
most other persons or businesses. However, the carrier of persons is liable 
only for the consequences of his negligence, as so defined, and this negligence, 
as a rule, must be proven by the passenger. Hence, in the common law 
countries, the Convention has shifted the burden of proof from the plaintiff 
to the defendant. Even here, the carrier in effect has surrendered nothing 
in those cases where the doctrine of res ipsa loquitur can be invoked suc- 
cessfully by the plaintiff. 

The carrier has surrendered the possibility (under the laws of some 
countries) of taking advantage of a clause inserted in the contract of car- 
riage exempting the carrier from liability for personal injury or death or 
setting a lower limit of liability therefor. However, in the United States 
it is the rule in most jurisdictions that a contract exempting a common 
carrier from liability for negligence to a passenger is void. 


- 


Other Rights Surrendered by the Passenger Under 
the Existing Convention. 
The passenger has surrendered the right to recover damages without 
limit under general tort principles. This limitation of course is a disadvan- 
tage to the plaintiff whose recovery is governed by the law of a forum where 
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judgments might reasonably be expected to be recovered in an amount in 
excess of the Convention limit. 

The requirement of “wilful misconduct” is a practical denial of all right 
to recover damages above the limit. 


CONCLUSIONS AND RECOMMENDATIONS 


It is recommended: (1) That the proposed increase of the monetary 
limits by 60% be approved; except that it is not to be implied from this 
recommendation that the Committee thereby recommends that such increase 
be the maximum. (2) That the proposed amendment to Article 25 of the 
Warsaw Convention be disapproved. 

The carrier has gained positive advantages under the Convention. The 
advantages to the passenger domiciled in the United States are compara- 
tively negligible. Perhaps this favoring of the carrier was necessary in 
1929 to encourage an infant industry. There does not appear to be a 
present need for requiring an American passenger to surrender his normal 
rights for the privilege of air travel. 

As a result of changed conditions since the adoption of the Convention, 
and, being mindful of the various elements to be considered, legal, political, 
economic and technical, and, without the expression of any further specific 
recommendation, we urge a complete reexamination of the Warsaw Con- 
vention including the question of adherence or non-adherence thereto by 
this country. 

June 1, 1955 


Respectfully submitted, 
COMMITTEE ON AERONAUTICS 


Theodore E. Wolcott, Chairman, Keith Brown,* Edward F. Cav- 
anagh, Jr., John 8. Chapman, Jr., Samuel J. Cohen, Richard Lewis 
Gold, Huyler C. Held,* Albert D. Jordan, Bentley Kassal, Robert 
Nelson Leavell, Denis Mulligan, Walter F. Pease, John L. Quinlan, 
John S. Russell, Jr., Leander I. Shelley. 





* Messrs. Brown and Held did not concur in this report and dissented from 
the recommendations. 





FEDERAL REVIEW 


REPORT OF THE COMMITTEES ON AERONAUTICAL LAW 
OF THE AMERICAN BAR ASSOCIATION* 
RESOLUTION 


“RESOLVED, That the American Bar Association is aware of 
a present need for the revision of many State aeronautical statutes 
and administrative regulations so as to recognize and permit effec- 
tive utilization of helicopters and convertiplanes, and that the 
Standing Committee on Aeronautical Law be, and it hereby is, 
authorized to continue to study proposals from interested public 
and private groups regarding such statutes and regulations, and to 
submit, for the consideration of the House of Delegates, recom- 
mendations regarding same to be made available to appropriate 
governmental and administrative officers of the several states and 
territories.” 


In its Annual Report for 19531 and 19542 your Committee reviewed the 
unfortunate legal status of the helicopter in those States where the differ- 
ences between it and fixed-wing aircraft have not been recognized. These 
Reports pointed out that in such states, the vast body of state and local 
laws, regulations and decisions built up over many years for application 
to fixed-wing airplanes are now also indiscriminately applicable to heli- 
copters, convertiplanes, vertical rising and other non-conventional aircraft. 

In many cases such application will prevent a full realization of the 
peculiar performance characteristics of these planes. Finally, after pointing 
out that the Federal Government and some State Governments have taken 
steps to recognize helicopters and to provide for their effective utilization, 
the Reports stated that the most urgent use is to recognize that exceptions 
for helicopters must be made from certain existing aeronautical laws and 
regulations and urged a re-examination thereof for possible non-applica- 
bility to the helicopter. 

During the past year two significant developments have taken place. 
The 1954 Organization and Policy Report of the National Association of 
State Aviation Officials (NASAO) set forth the following policy concerning 
this problem: 


“HELICOPTER—ROTARY-WING AIRCRAFT 


“By reason of special performance characteristics which give 
the helicopter a utility not possessed by any other vehicle, the 
various States should review their laws and regulations with a view 
toward removing, where necessary, language which unnecessarily 
limits or restricts the operations of helicopters and rotary-wing 
aircraft; particularly with respect to airport planning, the estab- 
lishment of public and private heliports, visibility limitations, 
minimum altitudes of flight, airport traffic patterns, and other 
matters where the difference between the helicopters and fixed-wing 
airplanes justify different regulatory treatment.” 


NASAO has for some time recognized the need for such a review, and has 
recently undertaken a study of State aeronautical laws in conjunction with 


* Dated July 1, 1955. 
178 A.B.A. Rep. 191 (1953). , 
2 Advance Program, 77th Annual Meeting of the American Bar Association, 


De 
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the Helicopter Council of the Aircraft Industries Association (Helicopter 
Council) in an attempt to formulate the needed revisions. 

The Helicopter Council has recently caused a survey to be made of all 
State aeronautical statutes in order to clarify the specific areas where 
revision will be necessary. This survey showed that the more serious prob- 
lems facing future helicopter operators under existing aeronautical statutes 
are traceable to two main sources: (1) to a failure on the part of most 
statutes to recognize that the helicopter is a vehicle very different than 
the fixed-wing airplane; and (2) to a similar failure to recognize that the 
two vehicles require vastly different types of landing-areas. It was shown 
that as of 1953 (the survey cut-off date) statutes in almost every State 
defined “aircraft” broadly enough to include helicopters and other non- 
conventional aircraft, thus subjecting their operations to inappropriate 
regulations designed for fixed-wing aircraft. (Four States, however, did 
also give separate limited recognition to helicopters in their statutes.) Of 
these regulations, the ones which will most seriously retard full realization 
of the helicopter’s potential are fixed-wing rules prescribing altitude and 
visibility limitations, safety rules, and landing and take-off pattern require- 
ments. Such regulations sometimes appear in statutes, but more often in 
administrative regulations. In almost all States, however, they now apply 
alike to fixed-wing airplanes and helicopters under definitions of the word 
“aircraft.” 

Similarly, the survey showed that as of 1953, most State statutes defined 
words like “airport” or “landing field” broadly enough to include the rela- 
tively small landing areas (heliports) which helicopters will utilize, and 
gave no separate recognition thereto. As a result, heliports will be subject 
to all existing regulations designed for fixed-wing airports unless appro- 
priate exceptions are made. 

The survey also showed that in some jurisdiction helicopters, classified 
as “aircraft,” may be required to operate only from conventional “airports,” 
unless appropriate excepting provisions are adopted. There is no need for 
such a requirement, and the enforcement thereof would destroy the heli- 
copter’s ability to be of maximum benefit to the traveling public. 

The Legislatures of over forty States will not meet in general sessions 
again until 1957. Your Committee, therefore, proposes to complete its 
study and to make its recommendations during 1956 so that such recom- 
mendations can be made available to persons and public groups interested 
in aviation legislation prior to the convening of the various State Legis- 
latures in 1957, 

During this last year commercial use of the helicopter has significantly 
increased. Experimental operation thereof has been undertaken by existing 
common carriers. National Airlines, Inc., a trunkline carrier, has continued 
during the year its helicopter operations within a 150 mile radius of Miami, 
Florida? and Mohawk Airlines, Inc., a feederline carrier, has conducted 
similar operations in the areas served by it. The most extensive and sig- 
nificant commercial use of helicopters has been undertaken in Europe by 
Belgium’s Sabena Airlines. 

Thus, although your committee stated in its 1954 Annual Report that 
the more significant legal developments regarding helicopters will probably 
occur in the future, it now appears that the time when helicopters may be 
in substantial commercial use is near at hand. Furthermore, a full study of 
the problems now facing operators of non-conventional aircraft and appro- 





3 This experiment, authorized by the Civil Aeronautics Board (CAB Order 
No. E-8034) was cited in your Committee’s 1954 Annual Report, Advance Pro- 
gram, 77th Annual Meeting of the American Bar Association, p. 1 

*This experiment was authorized by CAB Order No. E-8526. 
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priate revisions of existing law, should be made in the reasonably near 
future—before the use of such aircraft is stifled by aeronautical laws 
designed for an entirely different type of vehicle. Your Committee, there- 
fore, vigorously supports NASAO’s policy statement set forth above, and 
urges the House of Delegates to pass the attached Resolution, thereby 
granting the Committee authority to cooperate with NASAO, the Helicopter 
Council and other interested public organizations in their worthwhile 
endeavors in this area. 


Respectfully submitted, 


WILLIAM S. BURTON, Chairman 


SUBCOMMITTEES 
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Municipal Regulations 
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JUDICIAL AND REGULATORY DECISIONS 


POWER OF CIVIL AERONAUTICS BOARD TO SPECIFY 
AIRPORT IN CERTIFICATE PROCEEDING 


initially the airport to be used by a newly certificated air carrier was 
not presented for judicial determination until the recent case of City of 
Dallas v. Civil Aeronautics Board.1 There the Court of Appeals for the 
District of Columbia found such designation to be consistent with the 
economic regulatory powers conferred upon the Board by the Civil Aero- 
nautics Act.? 

Central Airlines applied for renewal of its temporary certificate of con- 
venience and necessity; at the same time it applied for a route extension 
including service separately to the cities of Forth Worth and Dallas, Texas. 
In making application, Central included a “catch-all”? clause? which, under 
authority of the State Airlines Case,* allows the Board to deviate from con- 
sideration solely of the points specifically applied for by name, and permits 
the application to be considered instead as being for whatever service in 
the general area the Board may find required by the public interest. 


The City of Dallas intervened in the hearings held by the Board and 
presented evidence relating to the traffic potentials of the proposed route. 
In these proceedings the issue of the proper airports to be used in providing 
the prospective services was not raised. At the conclusion of the hearings 
on the extension application, the Board issued Central a Certificate of 
Public Convenience and Necessity under Section 401 (d)(i) of the Civil 
Aeronautics Act,> which provides: 

The Board shall issue a certificate authorizing the whole or any part 

of the application. ... (Emphasis added.) 

In accordance with Section 401 (f) of the Act,® the Board’s order specified 
the points to be served,’ and concluded that the terminal point of Dallas- 
Fort Worth, Texas was to be served through Amon Carter Air Field. Amon 
Carter, also known as Fort Worth International Airport, is a new airport 
development, located midway between Fort Worth and Dallas, approximately 
18 miles from the center of Dallas. 

The City of Dallas, and the Dallas Chamber of Commerce objected to 
the order, believing that their city could best be served through Love Field, 
which is 7 miles from Dallas and is currently undergoing a $10 million 
modernization program. Review of the Board’s order was sought in the 
degree permissible under Section 1006 of the Civil Aeronautics Act® and 


Tint QUESTION of the power of the Civil Aeronautics Board to specify 





1C.C.H. Aviation Law Rep. 17,381 (D.C. Cir. May 20, 1954), cert. den. 75 
S. Ct. 295 (Jan. 10, 1955). 

252 Stat. 973 (1938), 49 U.S.C. Chap. 9 (1952). 

® These clauses follow the specific route requests and generally apply for 
authority also to serve such other routes in the area as the Board may conclude 
that the public convenience and necessity requires. 

* Civil Aeronautics Board v. State Airlines, 338 U.S. 572 (1950). 

552 Stat. 987 (1938), 49 U.S.C. §481(d) (1) (1952). This subsection is set 
out in full in note 18 infra. 

6 52 Stat. 988 (1938), 49 U.S.C. §481(f) (1952). 

7 Central Renewal Proceeding, Order E-7595, July 31, 1953. 

_.8“(e) The findings of facts by the Authority, if supported by substantial 

evidence, shall be conclusive. No objection to an order of the Authority shall be 
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Section 10 of the Administrative Procedure Act,® maintaining that the 
Board lacked statutory authority to designate airports to be used, and that 
proper notice of the scope of the inquiry had not been given. 


Section 401 (f) of the Act!® limits the authority of the Board by 
providing: 

No term, condition, or limitation of a certificate shall restrict the 
right of an air carrier to add to or change schedules, equipment, accom- 
modations and facilities for performing the authorized transportation 
and service as the development of the business and the demands of the 
public shall require. 

If airports are facilities for performing authorized transportation, as Dallas 
claimed, the designation of an airport would be invalid as a “term, condi- 
tion, or limitation” under this provision. On the other hand, such a 
decision may be regarded as merely an exercise of the Board’s affirmative 
power to authorize the transportation to be rendered, and as such is not 
precluded by Section 401 (f). 


Section 1 of the Act! defines the critical terms. It provides: 


(7) “Air Navigation Facility” means any facility used in, available 
for use in, or designed for use in, aid of air navigation, including landing 
areas, lights, and any apparatus or equipment for disseminating weather 
information, for signaling, for radio-directional finding, or for radio or 
other electrical communication, and any other structure or mechanism 
having a similar purpose for guiding or controlling flight in the air or 
the landing or take-off of aircraft. 

(8) “Airport” means a landing area used regularly by aircraft for 
receiving or discharging passengers or cargo. ... (Emphasis added.) 
Thus, reading subsections (7) and (8) together, an airport is a landing 
area, which in turn is an air navigation facility. Disregarding for the 
moment the consideration of exactly what is the “authorized transporta- 
tion” allegedly being subjected to a “term, condition or limitation,” atten- 
tion can be directed to whether the defined term “air navigation facility” 
is included in the undefined term “facilities”? used in Section 401 (f). The 
context of the Act suggests that Congress did not define the general term 
“facilities,” but rather only the particular term “air navigation facility,” 
which does not appear in the portion of the Act providing for economic 
regulation, but which is found in the provisions regulating safety matters 
connected therewith. The general term “facilities,” appearing in Title IV, 
and particularly Section 401 (f), does not appear to have been formally 
defined. Indeed, that this word may be used in several different contexts 
is indicated by the definition subsection (22), which contains both “air- 

ports” and “facilities,” not used synonymously: 

(22) “Landing Area” means any locality, either of land or water, 
including airports and intermediate landing fields . .. whether or not 
facilities are provided for the shelter, servicing, or repair of aircraft, or 
for receiving or discharging passengers or cargo. ... (Emphasis added.) 





considered by the court unless such objection shall have been urged before the 
Authority or, if it was not so urged, unless there were reasonable grounds for 
failure to do so.” 52 Stat. 1024 (1938), 49 U.S.C. §646(e) (1952). 

*“(e) Scope of Review—So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of law, interpret consti- 
tutional and statutory provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall... (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be... (5) unsupported by sub- 
stantial evidence. . . . In making the foregoing determinations the court shall 
review the whole record or such portions thereof as-may be cited by either party, 
and due account shall be taken of the rule of prejudicial error.” 60 Stat. 243 
(1946), 5 U.S.C. §1009 (1952). 

10 §2 Stat. 988 (1938), 49 U.S.C. §481(f) (1952). 


11 §2 Stat. 977 (1938), 49 U.S.C. §401 (1952). 
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It is thus difficult under these circumstances to determine exactly what 
Congress meant by “facilities” in Section 401 (f). However, the economic 
regulatory provisions, read with subsection (22) of Section 1, do not appear 
susceptible of the interpretation that “facilities” include airports.12 Thus, 
on this basis alone, it would appear that the action of the Board in desig- 
nating the airport to be used is not prohibited by the statute.1® 


Moreover, the “facilities” question may well be insignificant. The first 
sentence of Section 401 (f), supra,14 defines the “authorized transportation 
and service” protected from any “facilities” restriction. It reads: 

Each certificate issued under this section shall specify the terminal 
points and intermediate points, if any, between which the air carrier is 
authorized to engage in air transportation and the service to be ren- 
dered; and there shall be attached to the exercise of the privileges 
granted by the certificate, or amendment thereto, such reasonable terms, 
conditions, and limitations as the public interest may require... . 

Accordingly, if the designation of an airport merely describes the points to 
be served by the transportation and service authorized, it is immaterial 
whether or not an airport is a facility. A number of previous uncontested 
certifications by the Board have designated specific airports rather than 
to cities as “points,”!5 and if a similar process is to be approved, designa- 





12 For instance, section 404(a) of the Act provides that “it shall be the duty 
of every air carrier to provide and furnish ... transportation as authorized by 
its certificate ... (and) to provide safe and adequate service, equipment, and 
facilities in connection with such transportation ...” If “facilities” were held 
to include airports for purposes of section 401(f), it would follow the same 
interpretation would be given the word as it appears in section 404(a), also found 
under Title IV of the Act. A carrier would then be under a strict duty to provide 
safe and adequate airports. No authority can be found for the proposition that 
air carriers should be required to provide their own airports. Further, section 
406(a) also uses the term “facilities” as a factor in determining the amount of 
mail subsidy payments. If carriers were to provide airports, the cost of such 
would be borne by the increased mail subsidy payments. However, the Federal 
Airport Act, 60 Stat. 170 (1946), 49 U.S.C. §1101 (1952), provides a different 
scheme for dispensing federal aid in the development of airports, under an Admin- 
istrator of Civil Aeronautics. It is unlikely that Congress intended to provide 
two distinct airport development aid programs. 

13 The “facilities” issue was ignored by Judge Prettyman in his City of 
Dallas case dissent, implying that he concurred in the majority opinion that the 
contention was without merit. See note 24 infra. 

1452 Stat. 988 (1988), 49 U.S.C. §481(f) (1952). 

15 At least thirty cases of airports or landing areas being designated as 
points or included in designations of points in certificates issued by the Board 
may be found. One instance will illustrate. Texas-Oklahoma Case, 7 C.A.B. 481, 
539-40 (1947), includes Sherman-Denison, Texas (to be served through Perin 
Field), Arkansas City-Winfield, Kansas (to be served through the Winfield 
Airport), Midland-Odessa (to be served through the Midland Army Airfield), 
Cisco-Eastland-Ranger (to be served through the Eastland Municipal Airport), 
Mission-McAllen-Edinburg (to be served through Moore Field), and McCamey- 
Sheftield (to be served through the McCamey Airport). The Texas-Oklahoma 
case, supra, was similar to the Central Renewal Proceeding, Order E-7595, July 
31, 1958, from which this dispute arose, since Central Airlines received its 
original authority to operate as part of the Texas-Oklahoma proceeding, and of 
necessity the territory, economics, and considerations of the public interest were 
similar in both cases. For other airport designations see Alaska Route Modifica- 
tion Case, Order E-7460, March 28, 1953; Indiana-Ohio Local Service Case, 
Order E-7184, February 20, 19538; Texas Local Service Case, Order E-5908, 
December 8, 1951; Trans-Texas Certificate Renewal Case, 12 C.A.B. 606, 639 
(1951); Chicago Helicopter Case, 9 C.A.B. 687, 694 (1948); Middle Atlantic 
Case, 9 C.A.B. 131, 179-80 (1948); Great Lakes Area Case, 8 C.A.B. 360, 403, 
442 (1947); Los Angeles Helicopter Case, 8 C.A.B. 92, 99 (1947); Air Commut- 
ing-New York City Area Service, 8 C.A.B. 1, 7 (1947); Alaska Air Transport 
Investigation, 3 C.A.B. 804, 893-4 (1942); Pan American Airways Transatlantic 
Operations, 1 C.A.A. 118, 135 (1939). 
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tion of Amon Carter may be regarded as authorizing service to “the ter- 
minal point Amon Carter Air Field (which serves Dallas-Fort Worth, 
Texas).” However it must be recalled that in none of the previous similar 
situations was the question of statutory power to make such designation 
presented to a court for judicial determination, and in none does it appear 
that more than one airport was in fact under consideration. 


While the propriety of designating the airport to be used as a part of 
and incidental to authorization of service has not been challenged in the 
courts previously, a close analogy may be drawn from interpretation of the 
Motor Carrier Act, which contains a provision strikingly similar to Section 
401 (f).16 In Crescent Express Lines v. United States,17 the Supreme Court 
upheld the validity of a restriction in a motor carrier certificate which 
limited the transportation authorized. In that case, the Court held that 
while the Interstate Commerce Commission could not limit the addition 
of motor vehicles of an authorized type, it could specify, in its authorization 
of transportation, that only those vehicles carrying not more than six 
passengers were to be used. There is no apparent reason why a similar 
interpretation should not be given the corresponding provisions of the 
Civil Aeronautics Act, which was patterned substantially after the earlier 
regulatory statutes. Furthermore, it is most likely that if Congress had 
meant that only cities were to be designated in describing authorized 
transportation, it would have so provided in the Act, rather than merely 
referring to “points.” Adopting this interpretation of the Act, then, the 
Board, in specifying Amon Carter Air Field, was merely describing the 
transportation and service thereby authorized, and could do so whether 
or not an airport is a facility. 

Apparently the only substantive limitation on the power of the Board 
to specify the points to be served and the service to be provided under 
Section 401 (d) of the Civil Aeronautics Act is contained in that section 
itself, where the Board is required to find that “such transportation is 
required by the public convenience and necessity... .”!8 Section 2 (f) of 
the Act provides that the encouragement and development of civil aero- 
nautics is to be considered as being in the public interest.19 Further, the 
Board is empowered to fix the rates at which individual carriers are com- 
pensated for carrying air mail.2° In so doing, the Board administers a 
subsidy, since it is authorized within wide bounds of discretion to fix the 





16“(a) Any Certificate issued under section 206 or 207 shall specify the 
service to be rendered... and there shall, at the time of issuance and from time 
to time thereafter, be attached to the exercise of the privileges granted by the 
certificate such reasonable terms and conditions as the public convenience and 
necessity may from time to time require .. .Provided however; That no terms, 
conditions, or limitations shall restrict the right of the carrier to add to his or 
its equipment or facilities over the routes, between the termini, or within the 
territory specified in the certificate, as the development of the business and the 
demands of the public shall require.” (Emphasis added.) 49 Stat. 552 (1935), 49 
U.S.C. §308 (1952). 

17 320 U.S. 401 (1943). 

1852 Stat. 987 (1938), 49 U.S.C. §481(d) (1) (1952). “The Board shall issue 
a certificate authorizing the whole or any part of the transportation covered by 
the application, if it finds that the applicant is fit, willing, and able to perform 
such transportation properly, and to conform to the provisions of this chapter 
and the rules, regulations, and requirements of the Board hereunder, and that 
such transportation is required by the public convenience and necessity; other- 
wise such application shall be denied.” 

19 §2 Stat. 980 (19388), 49 U.S.C. §402(f) (1952). 

20 52 Stat. 998 (1938), 49 U.S.C. §486(a) (1952). 
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rates “in the public interest.’”21 As a part of its program of fostering the 
development of civil aeronautics by using its mail pay power, the Board, 
following the cessation of hostilities in 1945, began certifying “feeder 
services” on an experimental basis as an attempt to extend the benefits of 
air transportation to the less heavily populated areas of the country.?? 

Central Airlines is such a carrier, its marginal operation being main- 
tained only by virtue of large mail subsidy payments. In considering the 
service finally certificated in Order E-7595, the Board came to the conclusion 
that the traffic potential of Dallas and Fort Worth could be adequately 
served through use of Amon Carter Air Field alone, thus reducing Central’s 
operating costs and consequently the mail subsidy payments required. 
Having determined such one-airport service to the two cities to be in the 
public interest, the Board sought to assure that both cities would in fact 
be served adequately. To effect this end, two possible courses were avail- 
able. First, the designation of Amon Carter Air Field could be, and in fact 
was, made a part of the authorized service. In the alternative, the Board 
could have designated service to the point Dallas-Fort Worth, as it has on 
at least two prior occasions,?* and left determination of the airport to be 
used to a Subsequent “airport notice’ proceeding.2* By use of the latter, 
there would have been no question of lack of notice of the scope of the 
proceeding, and all the various considerations constituting the public inter- 
est consequently could have been presented by those concerned. 

The earlier certification by the Board of service to Tampa-St. Petersburg, 
Florida, and their acquiescence in the conduct of the service through two 
airports?® suggests that the Board can be expected to give more weight 
to the convenience factor of separate airports under applications by less 
heavily subsidized carriers for routes similar to that sought in the Dallas 
case. On the other hand, airport designation in many cases can be expected 





21“TIn fixing and determining fair and reasonable rates of compensation 
under this section, the Board ... may fix different rates for different classes of 
service. In determining the rate in each case, the Board shall take into consider- 
ation, among other factors, the need of each air carrier for compensation for 
the transportation of mail sufficient to insure the performance of such service, 
and, together with all other revenue of the air carrier, to enable such air carrier 
under honest, economical and efficient management, to maintain and continue the 
development of air transportation to the extent and of the character and quality 
required for the commerce of the United States, the Postal Service, and the 
national defense.” 52 Stat. 998 (1938), 49 U.S.C. §486(a) (1952). 

22 See, e.g., Rocky Mountain States Air Service, 6 C.A.B. 695 (1946); West 
Coast Case, 6 C.A.B. 961 (1946); New England Case, 7 C.A.B. 27 (1946). 

23 See, e.g.. American Airlines, Inc-—Temporary Certificate of Public Con- 
venience and Necessity, 38 C.A.B. 415 (1942); Latin American Air Service Case, 
6 C.A.B. 857 (1946). 

24 “Airport authorization—(a) Airport Notice. If the holder of a certificate 
desires to serve regularly a point named in such certificate through the use of 
any airport not then regularly used by such holder, such holder shall file with 
the Board written notice of its intention to do so... .The use of such airport may 
be inaugurated 30 days after the filing of such notice, unless the Board notifies 
the holder within said 30-day period that it appears to the Board that such use 
tine _——— affect the public interest... .” 14 Code Fed. Regs. §238.3(c) (1) 

Judge Prettyman based his dissent in the City of Dallas case on this provision. 
Central was serving both Dallas and Fort Worth through separate airports on 
other route segments, with the Dallas service being through Love Field. Thus, 
thought Judge Prettyman, if any service was to be operated to Dallas by Central 
Airlines throuh an “airport not then regularly used by such holder,” e.g., Amon 
Carter Air Field, Dallas would be entitled to the benefit of an airport notice 
proceeding. Judge Prettyman did not extend his dissent to the court’s holding 
on the principal issue of the power of the Board to designating an airport in 
authorizing a service. 


*5 Florida Trunk Line Case, 11 C.A.B. 943, 953-54 (1950). 
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to lower the subsidy required, preserving the newly-certificated route from 
the fate of other marginal operations which have had certificate renewal 
denied because of the need for excessive subsidy payments.?¢ 

Further consideration should be given to the possible applications of this 
power in future cases. The Board has authority (with the approval of the 
Supreme Court as expressed in Civil Aeronautics Board v. State Airlines) 27 
under “catch-all” clauses,28 to grant certificate service to any combination 
of points within an area, whether specifically applied for by the carrier 
or not, when the applicant is found fit, able and willing to perform the 
prospective service in the public interest.29 It follows that whenever in the 
future it can be anticipated that more than one airport might be proposed 
on a subsequent airport hearing, the Board may eliminate the need for the 
later proceeding by designating the airport to be used, as it has already 
done on a limited basis in the past.2° The result of such action will be a 
reduction of the number of proceedings because all phases of a proposed 
service will be considered in one hearing. 

Of more potential significance is the possible exercise of the power to 
designate airports in conjunction with the power granted the Board by 
Section 401 (h) of the Civil Aeronautics Act! to alter any certificate of 
convenience and necessity. In cases which were not brought for judicial 
review, the Board, under authority of this section, has altered certificates 
without application for such alteration by the certificated carrier.32 The 
Board early limited its discretion in this type of proceeding by announcing 
that such changes will not be made when they amount to the creation of a 
new route or a change in the character of a system.°° Such self-restraint, 
however, would be slight comfort if the Board should decide that service 
previously authorized to a point designated as a city should be altered or 
amended to substitute a point designated as an airport, which was different 


from the airport formerly used. A person seeking judicial review of such 
action would face the serious obstacle of the reluctance of the courts to 
supersede the judgment of specialized administrative agencies, based on 
due hearing and the public interest.24 Indeed, Section 1006 (e) of the 
Civil Aeronautics Act,?5 read with Section 10 (e) of the Administrative 





26 See, e.g., Florida Airways Certificate Extension, 10 C.A.B. 93 (1949). 


27 338 U.S. 572 (1950). 

28 See note 3 supra. 

29 52 Stat. 987 (1938), 49 U.S.C. §481(d) (1) (1952). This provision is fully 
set out in note 18 supra. 

30 See note 15 supra. 

31“The Board, upon petition or complaint or upon its own initiative, after 
notice and hearing, may alter, amend, modify, or suspend any such certificate, 
in whole or in part, if the public convenience and necessity so require, or may 
revoke such certificate, in whole or in part, for intentional failure to comply with 
any provision of this subchapter or any order, rule, or regulation issued here- 
under or any term, condition, or limitation of such certificate. ...’? 52 Stat. 987 
(1938), 49 U.S.C. §481 (h) (1952). 

82 F.g., Eastern Airlines—Temporary Service to Huntsville, 8 C.A.B. 305 
(1942) (initiative of C.A.B.); Pennsylvania-Central Airlines—Temporary Serv- 
ice to Elizabeth City, 3 C.A.B. 370 (1942) (initiative of city). 

33 “We are of the opinion that this section of the Act [401(h), set out in note 
41 supra] does authorize the Board to add new points or services to the certificate 
of a carrier on the Board’s own initiative and without application by, and the 
consent of, the carrier; but this authority does not include the addition of new 
service which would be so extensive as to amount to a new air transportation 
route, or of such a kind as to substantially change the character of a carrier’s 
system.” Panagra Terminal Investigation, 4 C.A.B. 670, 673 (1944). 

84 C.f. Civil Aeronautics Board v. State Airlines, 338 U.S. 572 (1950). 

85 52 Stat. 1024 (1938), 49 U.S.C. §646(e) (1952), set out in note 8 supra. 
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Procedure Act,?® makes factual determinations of the Board final for all 
practical purposes, even though the Courts of Appeals will consider the 
whole record in deciding whether the finding of fact is supported by “‘sub- 
stantial evidence.’’37 

The City of Dallas case has joined the State Airlines case in recognizing 
a scope of proceedings before the Civil Aeronautics Board which may well 
be much too broad for the effective presentation of evidence. Various air- 
port interests within a geographic area are now placed upon notice of the 
scope of proceedings in the same broad general manner as are applicants 
for operating certificates. The omnibus notice process is attempted to be 
justified as furthering the public interest, irrespective of “how an indi- 
vidual proposal would benefit the applicant (or the airport)... .”88 Whether 
the public interest is really best served in this manner is a question which 
may be open to substantial doubt, for certainly it is not a procedure con- 
ducive to the development of all relevant facts in the minimum possible 
time. It now appears that all possible interested parties must present all 
possible relevant evidence on all subjects conceivably worthy of considera- 
tion, or else be held to have waived the right to be heard. 

This rather confused procedure perhaps suggests that either Congress, 
by legislative action, or the Civil Aeronautics Board itself, by rules of 
procedure, should provide a new hearing sequence, establishing in separate 
stages (1) the determination of the points to which service is to be author- 
ized, (2) the particular carrier-applicant to be awarded certification, and 
(3) the airport to be used. It has been noted that the Board has the 
statutory power to designate the airport to be used. With the existence of 
this power, there is little quarrel, for it is plain that there are public 
interest features in the choice of an airport, particularly when the above 
noted subsidy administration function of the Board is considered. However, 
all parties should be afforded the most complete hearing possible and should 
be advised of the particular issue under consideration. It would seem that 
the public interest in hearings would best be safeguarded by replacing the 
present procedure with the suggested three-stage sequence of particularized 
hearings. Applied to the facts of the City of Dallas case, the Board would 
have received applications for new routes in the area and decided what serv- 
ice was required.29 Evidence would then have been heard regarding the 
ability and willingness of the various applicants to perform the service.*® 
Finally, the certificated airline would have filed notice of the airports 
through which it intended to provide the service. At that time evidence 
would have been taken on the relative merits of Amon Carter Air Field as 





36 60 Stat. 243 (1946), 5 U.S.C. §1009 (1952). See note 9 supra. 
37 Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951). Although the 
findings of the Board will be scrutinized, it canot be expected that the Board will 
be reversed without a very clear showing of error. Economic regulation of trans- 
portation is a complex matter, involving the analysis of voluminous evidence 
followed by the application of expert judgment, which function Congress has seen 
fit to vest in the Board. For an example of the reluctance of the judiciary to 
undertake review of such cases, see Justice Brandeis’s concurring opinion in 
St. Joseph Stockyards Co. v. United States, 298 U.S. 38 (1935). 

38 Southeastern States Case, 8 C.A.B. 716, 722 (1947), quoted in Civil Aero- 
nautics Board v. State Airlines, 338 U.S. 572, 580 (1950). 

39 At this stage, traffic potentials would be weighed against the operating 
costs with respect to the various possible points considered for service. The 
result, in the principal case, would have been to decide to serve Dallas and Fort 
Worth as a single point. 

40 This stage of the proposed procedure would obviate the most objectionable 
aspect of the State Airlines case, and would provide a definite route to which the 
various carrier-applicants might direct themselves in their respective efforts to 
demonstrate their particular fitness to provide the service. 
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compared with Love Field, and the Board would have made its decision, 
free from any charge that the scope of the hearing was not made clear to 
all interested parties. The suggested procedure would enable the public 
interest to be served more expeditiously by removing the need to take evi- 
dence in an unwieldy manner as each city, airport, and carrier attempts to 
avoid omitting some matter which it later appears the Civil Aeronautics 
Board had under consideration from the beginning of the proceeding.*! 





41 It must be recognized that the suggested hearing sequence is not without 
disadvantageous aspects. For instance, it is not always possible to delineate the 
various considerations bearing upon administration of the Civil Aeronautics Act. 
In the City of Dallas case, the determination to serve both Dallas and Fort Worth 
as a single point was no doubt substantially affected by estimates based upon the 
traffic generating potential of the area through use of Amon Carter. Yet, that 
Love Field would have provided approximately the same traffic if designated by 
the Board as the one airport to be used is indicated by the vigor with which 
Dallas prosecuted its appeal. This suggests that although in the first-suggested 
stage the Board would have to appraise some airport considerations in determin- 
ing the points to which service would be feasible economically, such might involve 
less than deciding upon a specific airport at that stage, when each of two possible 
airfields could provide the necessary facilities, which indeed is the only case in 
which a controversy might be expected. The disadvantage of overlapping con- 
sideration of similar issues upon successive hearings appears to be well offset 
by the advantages derived through better notice and more particularized areas 
of inquiry. 

















DIGEST OF RECENT CASES 


CONSTITUTIONALITY OF LOCAL ORDINANCE PROHIBITING 
LOW ALTITUDE FLIGHTS IN AIRPORT APPROACH ZONE 


Allegheny Airlines, Inc. v. Village of Cedarhurst 
2 CCH Aviation L. Rep. 17,708 (E.D.N.Y. June 27, 1955). 


Defendant village, situated within one mile of New York International 
Airport, known as “Idlewild,” passed an ordinance prohibiting air flight 
over the town at less than 1,000 feet. Plaintiffs, comprising ten airline 
companies, the Port of New York Authority, the Air Line Pilots Association 
International, and nine air pilots in their individual capacities brought suit 
to enjoin the enforcement of this ordinance. The Administrator of Civil 
Aeronautics and the Civil Aeronautics Board intervened as plaintiffs. The 
court, stating that air travel is a form of interstate commerce and therefore 
regulated by the federal government, held that Congress had adopted a 
comprehensive plan for the regulation of air traffic in the navigable airspace 
and therefore by preemption had precluded local legislation. Moreover, 
although the Civil Aeronautics Board had issued landing regulations which 
under certain weather conditions required an approach over the village of 
Cedarhurst at an altitude of 450 feet, these regulations were a valid exercise 
of the authority delegated to the Board by Congress under the Civil Aero- 
nautics Act of 1938. The Court rejected the defendant’s contention that 
Congress had not intended to regulate the first 1,000 feet of airspace above 
the land surface, and that this airspace was not “navigable airspace” within 
the meaning of the Act of 1938. The definition of ‘navigable airspace” was 
held to include all necessary take-off and landing altitudes. The court further 
stated that Congress has not recognized private rights in airspace, and at 
any rate, the public interest required a free access to the airport at the 
altitude designated by the Civil Aeronautics Board. 


UNFAIR COMPETITION IN USE OF WORD “AMERICAN” IN 
TRADE NAME OF AIRLINE 


North Am. Airlines, Inc. v. C.A.B. 
2 CCH Aviation L. Rep. 17,698 (D.C. Cir. June 23, 1955). 

Petitioner sought review of a Board order which denied its application 
for authority to engage in air transportation under the name North Ameri- 
can Airlines, Inc., and which further ordered the petitioner to cease and 
desist from using any combination of the word “American” in its trade 
name. American Airlines, Inc. was allowed to intervene in opposition to 
the petitioner’s application, alleging that the name “North American” 
infringed upon the established name of American and constituted unfair 
competition. The Board found that the likelihood of confusion between the 
two companies by the general public warranted the order as issued. The 
Board also concluded that although there was no evidence that North 
American adopted its name with intent to deceive the public, the name 
“American” had acquired a secondary meaning in the field of air travel 
synonymous with American Airlines. The court held that the public interest 
did not require the Board to supervise the selection of trade names by 
airline applicants. Section 411 of the Civil Aeronautics Act which gives the 
Board the responsibility of safeguarding the public interest against unfair 
competition was patterned after Section 5 of the Federal Trade Commission 
Act which did not provide private persons with administrative remedies for 
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private wrongs. The possibility that American Airlines might succeed in 
a private suit for trade-mark infringement did not dictate a finding of 
unfair competition over which the Board had jurisdiction, The Court stated 
that the word “American” had been used by other airline companies, and 
that there was no evidence of substantial confusion caused by the use of 
the name “North American.” Congress had not intended the Board to 
adjudicate issues arising in the field of trade-marks, and the public interest 
did not require a finding of unfair competition merely because of the use 
of the word “American.” 


TORTS—ACTION BY AIRLINES AGAINST PLANE 
MANUFACTURER FOR FAULTY DESIGN 


Northwest Airlines, Inc. v. Glenn L. Martin Co. 
2 CCH Aviation L. Rep. 17,682 (6th Cir. May 31, 1955). 

Plaintiff airline sued a plane manufacturer, on the basis of negligence 
in design and construction, for loss of an aircraft which crashed and for 
the loss of use of four other planes. The defects in all the planes were 
caused by broken wing joints which developed from fatigue cracks. The 
defendant claimed that it had used rfot only reasonable care, but very great 
care, in the manufacture and design of the planes. It contended alternatively 
that if there was a finding of negligence, the plaintiff had assumed the 
risk of danger or was guilty of contributory negligence. It was shown that 
during the period of manufacture personnel representing the airline were 
stationed at defendant’s plant. This group included an engineer, inspectors, 
and pilots who inspected the planes during different phases of construction. 
The court found that there was no evidence of actual notice of the defects 
on the part of the airline personnel, and also found that the defects were 
not so obvious as to constitute constructive notice. The defense on the basis 


of assumption of risk therefore failed. The court further held that since 
the airline did not participate in the manufacture of the planes in which the 
fatigue cracks appeared it was not guilty of contributory negligence. The 
question of the manufacturer’s negligence was left to the jury. 


WRONGFUL DEATH—SUBPOENA OF AIRLINE RECORDS— 
WARSAW CONVENTION 


Supine v. Compagnie Nationale Air France 
(E.D.N.Y. June 8, 1955) 

An action for wrongful death was brought against Air France after a 
plane crash in the Azores in which all the occupants were killed. The plane 
was on an international flight at the time, The plaintiff subpoenaed three 
classes of documents: (1) regulations and rules in regard to defendant’s 
flights; (2) advertising releases in regard to defendant‘s flights; and 
(3) reports of prior accidents. Defendant sought to quash the subpoenas 
on the ground that plaintiff did not show good cause for producing them. 
However, it was pointed out that under the Warsaw Convention, which 
governs international flights, a plaintiff can only recover $8,296 unless he 
can prove that an accident was caused by the airline’s willful misconduct. 
Because of this heavy burden of proof, the court refused to quash the sub- 
poena, The court also refused to vacate plaintiff’s notice of taking oral 
depositions from some of defendant’s employees who were stationed abroad. 
The court said that since defendant airlines has its own transportation 
facilities it is not unreasonable to require their employees to come to New 
York. 





DIGEST OF RECENT CASES 


VALIDITY OF PROVISION LIMITING TIME FOR SUIT 
IN AIR CARRIER’S TICKET 


Herman v. Northwest Airlines, Inc. 
222 F. 2d 326 (2d Cir. 1955) 

Plaintiff’s ticket contained a clause which limited liability on the part 
of the defendant to suits brought within one year of the date of an injury 
caused by defendant’s negligence. The action was not brought within the 
permissive period and the plaintiff sought to have the time limitation held 
invalid. The court said that a common carrier is not permitted to set as 
short a period as it pleases within which a passenger must sue for damages 
arising from its negligence, but that it may set a “reasonable” period. One 
year was held to be a reasonable period. 


TORTS—LIABILITY OF MUNICIPALLY OWNED AIRPORTS 


City of Knoxville v. Bailey 
222 F. 2d 520 (6th Cir. 1955) 

A plane passenger was injured at an airport when she fell down while 
walking from one platform to another. She sued both the municipal corpo- 
ration which owned the airport and the airline from which she purchased 
her ticket. The municipality defended on the basis of a state statute which 
specifically stated that the operation of airports by municipal corporations 
was a governmental function and that suits against them arising out of 
such operations were barred. The court recognized the power of the state 
legislature to designate functions as governmental so as to bar suits against 
municipalities, but held that where a municipality acquires insurance to 
cover personal injuries incurred on its property it thereby waives its 
immunity to suits arising from performance of a governmental function. 
The court upheld the verdict against the air carrier stating that the carrier 
owed its passengers the duty of ordinary care while they await passage on 
its line even though the airline merely rented the space in common with 
other airlines. 


CONTRACTS—LIABILITY OF MUNICIPALLY OWNED AIRPORTS 


City of Jackson v. Brummett (Miss. Sup. Ct. June 13, 1955) 
80 So. 2d 827 (Miss. Sup. Ct. 1955) 

Pursuant to an oral agreement between plaintiff and defendant’s em- 
ployee, plaintiff’s aircraft was parked at an airport which was maintained 
by the defendant municipal corporation under authority of a state statute. 
While the plane was so situated a sudden storm arose. As a result the 
aircraft was broken from its moorings and damaged. Plaintiff charged 
negligence on the part of the defendant because of the use of rotten ropes 
to tie down the plane. The defendant denied the charge of improper care 
and, alternatively, argued immunity to suit because the operation of the 
airport was a governmental rather than a corporate function. The state 
statute authorizing operation of airports by municipalities permitted the 
corporation to “operate for income.” The court construed that provision to 
mean that the municipality was acting in a corporate rather than a govern- 
mental capacity, and therefore found that the corporation was subject to a 
suit for breach of contract. The court also held that an injury was not 
caused by an act of God if it could have been prevented by the use of 
reasonable care. 





376 JOURNAL OF AIR LAW AND COMMERCE 


AIRCRAFT INSURANCE POLICY—EXCLUSION OF LIABILITY 


Bruce v. Lumbermens Mut. Casualty Co. 
222 F. 2d 642 (4th Cir. 1955) 

During a public demonstration of safe flying techniques, an airplane 
failed to pull out of an intentionally induced spin, and a passenger was 
killed, The administratrix of the decedent’s estate obtained a judgment 
against the flying school which had sponsored the demonstration. The 
company which had insured the flying school refused to pay, and this action 
was brought to secure the judgment. The company argued that, by an 
exclusion clause, the policy was not to apply to any liability incurred where 
the aircraft was used “in violation of any government regulation for civil 
aviation.” Civil Air Regulations prohibit “aerobatic” flight unless all occu- 
pants have parachutes. Here, no parachutes had been provided. Although 
it was shown that a parachute would not have helped decedent because of 
the low altitude at which the maneuvers were performed, the court affirmed 
a decision for the insurance company. The court said that “an insurer need 
not show a casual connection between the breach of an exclusion clause and 
the accident, if the terms of the policy are clear and unambiguous, since the 
rights of the insured flow from the contract of insurance and not from a 
claim arising in tort.” 
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